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THE LEGAL SYSTEM OF THE THIRD REICH: ISSUES OF COMPLICITY WITHIN 

THE LEGAL PROFESSION 

Chad Bickerton 

New College of Florida, 2009 

Abstract 

 

This thesis attempts to reconcile current applications of legal history with dominant 

historical theories on the legal system of the Third Reich in Germany from 1933 to 1945.  

From these observations, a redefinition of the debate of the extent to which the legal 

profession in the Nazi state was complicit in its crimes is undertaken.  Chief among these 

arguments is the extent to which legal positivism accounted for the silent obedience of 

the legal profession against Nazi jurisprudence which enacted oppressive measures across 

the territory of the Third Reich.  A special focus is paid to the plight of Jews within 

Germany in light of these statutes.  Importance is also placed on the burgeoning structure 

of the Nazi totalitarian state, and how it worked with the pervasive belief in legal 

positivism held by the legal profession to keep them silent.  At the same time, the 

expanding scale of the Second World War encouraged Nazi leaders to implement greater 

and more severe punishments.  This was done increasingly by police powers in the Nazi 

state, as the legal system lost its prestige due to internal dissent and a functional inability 

to enact violence at a level satisfactory to Nazi leaders. 

 

 

Prof. David Harvey 
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Introduction 

 

 The massive size of the institutions of terror within the Third Reich left many 

Germans after 1945 with a giant stigma.  Chief among these individuals were German 

legal professionals who practiced in, assisted, or actively engaged in morally 

reprehensible actions during the Nazi era.  Germans have long been fascinated with the 

discovery of the deeds of legal professionals during the Third Reich in light of their 

positions in upholding the law in postwar Germany.  Hans Globke, a close aide to 

German Chancellor Konrad Adenauer and a staunch anticommunist in the West German 

government, was responsible for drawing up portions of the act which brought Hitler into 

power and the creation of several of the most discriminatory laws against Jews in the 

Third Reich.  The revelation of this information arose during the Eichmann Trial, and 

quickly caused severe controversy within the Adenauer administration.  Hans Filbinger, 

later the Minister-President of the German state of Baden-Würtemberg and a long time 

public servant, was exposed in 1972 for passing death sentences of dubious legal quality 

as a justice of court martial for the German Navy during the Second World War.  Though 

he has recently passed away, his personal website is almost entirely dedicated to 

defending himself from attacks that have dogged him for the past 35 years.  This is but a 

sampling of the many jurists who could not hide from their Nazi past.  Globke and 

Filbinger were able to shroud their past, at least initially in order to continue practicing 

law.  Yet, legal professionals were desperately needed after the complete and utter 

destruction of Germany; even those who could not cover their past were allowed to 

continue their profession. 
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 Coming to terms with a Nazi past has been something Germans (who have their 

own word for this process, Vergangenheitsbewältigung) as well as historians, political 

scientists, and all other walks of academia have relentlessly pursued for more than sixty 

years.  It has been the subject of intense debates between individuals, nations, and 

academics; no one answer will be able to adequately describe the various issues of 

morality, pain, guilt, and caution that arose from the Nazi state.  Overall, the legal system 

of the Third Reich played a secondary role in the terror enacted by National Socialism, 

but failed to uphold the basic tenets of legality and justice that shape our lives or even 

shaped the prosecution of Nazi war criminals at the International Military Tribunal in 

Nuremberg.  It can easily be said that the handful of defendants which embodied the legal 

system of the Third Reich in the defendant’s stand received justice that they had not 

afforded to those they prosecuted.  While the world placed guilt on the legal profession in 

this way, obviously it is not the end to the debate about the role of the legal system in the 

Third Reich and the complicity of the legal profession within it. 

 The peculiarities of the Third Reich provides for a wealth of literature on the 

social, political, and militaristic histories of the short twelve year period.  Hitler and his 

circle, the Holocaust, and the fluctuations within the Reich due to the Second World War 

cannot be left out, and they are certainly included in this work.  However, the legal 

system of the Third Reich is an area of study that has fallen by the wayside, especially to 

historians outside of Germany, perhaps due to its secondary importance behind such 

horrid institutions such as concentration camps and the Schutzstaffel to terrify its victims.  

Most serious scholarship on the legal system of the Third Reich, and the legal profession 

which kept it running, has been devoted to showing its atrocities and attacking the legal 
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profession for either its silence in resisting National Socialist domination or its active 

participation in perverting justice within the system. 

 What many of these scholars lack in their assessment of the Third Reich is an 

understanding of the pure legal history of the time, that is, the history of the law and legal 

coda itself and the way that and political events reflect on the legal profession.  While 

these scholars, chief among them Ingo Müller, Matthew Lippman Nikolaus Wachsmann, 

Richard Miller, and to an extent Telford Taylor, bring excellent points defended by a 

wealth of anecdotal evidence describing aspects of the legal system and especially legal 

professionals, I start from the premise that legal history is tantamount to analyzing these 

historical subjects.  German legal history is in itself a sparsely populated scholarly field 

with one man who is undeniably the expert on German legal history, Michael Stolleis.  

However, incorporating legal history alone would simply be regurgitating the works of 

Stolleis in a less verbose fashion. In addition, Stolleis argues that the issue of complicity 

within the legal profession, guilt in any sense, is not the focus of legal history,  

The legal historian who was born after the events and who reconstructs what 

motivated the jurists of that period can never shake off the passage of time and the 

knowledge of the true character of the Nazi regime and its crimes…his or her goal 

is to engage in historical analysis, not to assign individual or collective guilt.
1
 

 

Where gaps lie in the application of legal historical analysis, and Prof. Stolleis sees this 

as the boundary where legal history falls short, I have hoped to infuse the narratives and 

arguments of a number of historians, political scientists, and even legal professional 

historians such as Telford Taylor into the debate.  While most non-legal history into the 

                                                 

1
 Stolleis, Michael.  A History of Public Law in Germany: 1914-1945, Oxford: Oxford University 

Press,  2004, 251 



4 

 

subject of this work ignores legal history itself, Prof. Stolleis inadequately addresses such 

mammoth historical threads in the Third Reich as the Holocaust, military history of the 

Second World War, and political history of the NSDAP and Hitler’s inner circle. 

 Prof. Stolleis will not touch the subject of the legal profession’s guilt, while other 

non-legal history scholars hold no prisoners when it comes to lambasting the status of 

jurists in the Third Reich.  My aim has been, as thoroughly as I can, to remove all bias 

which has come from awareness of the atrocities of the Third Reich, which authors such 

as Müller and Miller dreadfully fail to accomplish, and to place my analysis of the Third 

Reich in a viewpoint that is contemporaneous to what the legal profession was 

experiencing at the time.  I will be the first person to agree that accomplishing this 

completely is impossible, especially as an undergraduate student, but it is an academic 

pursuit which has yet to be actively engaged in terms of bridging legal history and the 

dominant histories of the Third Reich.  I find that my findings are not as harsh as those 

made by the majority of scholars who have evaluated the legal profession of the Third 

Reich, yet much more comprehensive and aggressive than the stance taken by Prof. 

Stolleis. 

 This being said, I think it is time to elucidate what exactly my work on the legal 

system of the Third Reich and issues of complicity within the legal profession includes.  

The first three chapters are dedicated to the history of the legal system itself.  The final 

chapter deals with coming to terms with the situation of the legal system of the Third 

Reich, and then extracting an adequate measure of the guilt of the legal profession itself 

in light of such histories. 
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 The first chapter is concerned with the history of the legal system from before the 

Nazi seizure of power until the outbreak of the Second World War.  The chapter 

considers the importance of the legal system in the German state and Hitler’s successful 

ascension to power and what this meant for the legal system.  Most important in this time 

period was the maintenance of (or appearance of maintaining) Rechtsstaat, or a 

government that is run strictly by the letter of the law.  As this was done however, 

National Socialist politics was running its course, and as the Nazis were more or less 

operating under the Rechtsstaat, they were undermining legal coda, and the legal system 

it ran on, with the imposition of a National Socialist legal coda.  This was a slow process, 

but inevitably prepped the legal system and its functionaries for the totalitarian state 

which was to rise prior to the Second World War. 

 The second chapter deals with the importance of the legal system in terms of what 

came to be known as the ‘Jewish Question’.  The legal system was used meticulously to 

identify, ostracize, concentrate, and to an extent annihilate Jews from the Nazi created 

state community, or Gemeinschaft (it is important to note that the legal system itself had 

little to do with the overall process of Jewish annihilation carried out by Nazi Germany).  

Ostracism was the largest and most important process the legal system was concerned 

with.  The passage of more than 800 laws and statutes aimed specifically at Jews 

removed them from political, economic, and social life within Germany.  The legal 

system placed excessive burdens on Jews in Germany, even went as far as to impose 

National Socialist genetic policy on Jewish individuals, and placed them in a precarious 

position until the concrete idea of a ‘Final Solution’ was put in motion. 
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 The third chapter addresses the legal system in wartime Nazi Germany.  If 

existing in a totalitarian state was not harsh enough to instill Nazi politics into the law, 

the additional oversight placed on it by the Nazi Party due to the pressures of the Second 

World War made it impossible not to bend to the will of National Socialist ideology in a 

corporeal form.  The traditional courts which existed were losing increasing importance 

to the Special Courts, which were created by Hitler and his cabinet to handle political 

cases.  The legal system itself lost most of its importance to the police powers within the 

Nazi state due to its inherent inability to enact violence as efficiently as the policing 

powers.  While these two systems had usually worked together, the war brought an 

increasing call for stability on the home front; legal and extra-legal violence were the 

National Socialist answer to this problem.  Violence increased dramatically in size and 

scope until the end of the Second World War. 

 The fourth and final chapter details the role of the legal profession within the legal 

system, and attempts to cultivate arguments on the complicity of the profession within a 

system of injustice.  Most important in this chapter is the demarcation between differing 

theories of law which exist today, and the preponderance of a legal philosophy in 

Germany which lent itself to atrocities and solemnity in the face of morally reprehensible 

directives on the legal profession.  The legal profession itself, as I argue, was 

institutionally unable to resist Nazism, and in some cases, welcomed it for reasons other 

than anti-Semitism or ideological zeal as stated by many scholars of the period.  Yet, the 

legal profession was complicit in the removal of their Jewish colleagues, but not fairly 

labeled as willing to enact violence, especially at the level demanded by top Nazi 

officials.  Again, the legal system was nowhere near the police forces in terms of 
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oppression and violence throughout the reach of the Reich during the Second World War.  

I argue also that views that the legal profession should have resisted Nazism are 

misguided, lack objectivity, and that the legal profession itself was at a loss to resist the 

state in an active or passive capacity. 

 I am well aware that the stance I take in my work does not reflect what I feel is 

the majority opinion of many scholars in this field in terms of the guilt of the legal 

profession during the Third Reich.  That in no way makes them right.  The infusion of 

concepts of legal history in terms of the Third Reich into the narrative history of the legal 

system of the Third Reich brings a new perspective that I feel is my contribution to a 

period of history that fascinates me.  If anything, I have gained an appreciation for the 

legacy of justice and protection of the law.  Failure to stick to these beliefs makes for an 

ominous future when the horrors of the Third Reich are an example of what may occur. 
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Chapter 1: The Legal System Prior to the Second World War 

 

 

Introduction 

 

 Hitler and many of the top Nazi legal officials viewed the law as something that 

could be easily manipulated to achieve their political means.  However, they were 

intelligent enough to cloak their approach in several ways.  The aims of the Nazi Party 

were widely known, but not enough to galvanize a formal resistance in the legal realm 

until they were firmly entrenched.  This was due largely to the convenient fact that the 

legal profession was institutionally weak and unable to resist a widespread National 

Socialist movement, which many legal professionals did not even want to resist.  The 

Nazi party cautiously created a façade of legality in its early days in power, and quickly 

transformed not the legal profession, but the legal coda of Germany into something it 

could easily transform.  Until the outbreak of the Second World War, the legal profession 

was given very little it could complain about, and in some regards it was actually thankful 

for to the Nazi regime.  Yet, one would have to have been blind, or blinded by National 

Socialist fanaticism, not to be alarmed by the growing number of punishments, reasons to 

be punished, and growing extra-legal institutions in Germany by the outbreak of the 

Second World War.  Yet, little was done to oppose such forces. 
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The German Monarchy and Weimar Years 

 

Compared to the United States, Germany is a very young country.  The 

unification of Germany in 1871 led to the creation of a national legal system where there 

had been legal fragmentation in the many states and principalities of which Germany had 

been comprised.  After the collapse of the German monarchy in 1918, and the founding 

of the Weimar Republic in 1919, little changed in Germany’s legal system.  This was the 

case even as Germany shifted from a monarchy to a republic.  The law codes from 

Unification and pre-World War I times remained in the legal system even after Hitler 

assumed power in 1933. 

 The ideals expounded in the German Revolution of 1918 and placed in the 

language of the Weimar Constitution were nowhere to be found in the courts.  The legal 

system lacked a central court comparable to the U.S. Supreme Court, and even so, courts 

were hesitant to place judge-made or common law into the books.
1
  This remained the 

trend in the Weimar years, with German courts applying the law onto decisions and 

shying from any kind of judicial activism.  Most of the judges in the final years of the 

Weimar Republic had taken office before 1914, and continued to reveal very 

conservative and monarchist stances towards the republic as a state.
2
  The apparent 

weakness of the Weimar government irked many conservative Germans.  The 

embarrassing consequences of the Treaty of Versailles led to the loss of Western Prussia, 

Upper Silesia, and Alsace-Lorraine, it removed the German navy, reduced Germany’s 

                                                 

1
 Stolleis, Michael.  The Law Under the Swastika: Studies on Legal History in )azi Germany, 

Chicago: University of Chicago Press, 1998, 1 
2
Stolleis, Michael.  The Law Under the Swastika, 2 
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standing army to 100,000 troops, forbade Germany from having military technology 

necessary (such as tanks, bombers, and U-boats) to defend itself and to invade foreign 

territory, and placed an excessive indemnity on the country that even members of the 

Allied powers declared could never be paid off.  The demilitarization of the Rhineland 

led to its occupation by France when she called in the debts Germany owed to her.  The 

subsequent Ruhr Crisis led to massive inflation within Germany that destroyed its 

economy and the savings of many of its citizens.  Germany’s drastic fall from 

international respectability and the shadow of the Versailles Treaty worked to radicalize 

conservatives across Germany.  The Dolchstosslengende, or legend of the stab in the 

back, the idea that socialists, communists, and other non-nationalist liberals were to 

blame for Germany’s defeat in the First World War, found a large and active reception 

amongst conservatives.  Such examples of conservative resentment were the 

revolutionary Freikorps, paramilitary organizations who terrorized and assassinated 

Social Democrats and communists across Germany. 

 The reservations about the Weimar Republic which many judges harbored were 

seen in the political trials during its existence.  Many judges were accused of yielding 

“class justice” in their decisions and the logic behind them.
3
  Ingo Müller notes clear 

preferential treatment of defendants by the courts based not on the strict application of the 

law, but the motives of the defendant in the crime.
4
  Defendants with nationalistic aims, 

such as Hitler and his followers in the Beer Hall Putsch of 1923, were lauded for having 

“been guided in their actions by a purely patriotic spirit and the noblest of selfless 

                                                 

3
 Stolleis, The Law Under the Swastika, 2 

4
 Müller, Ingo.  Hitler’s Justice: The Courts of the Third Reich.  Cambridge: Harvard University 

Press, 1991, 21 
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intentions.”
5
  Crimes committed in the context of defending the German state or acting in 

a “national emergency” were met with meek sentences, even though the legality of such 

decisions had been continuously decried by the Weimar government itself and renowned 

legal thinkers.
6
  Müller is quick to describe this as a decline of the rule of law, where 

Michael Stolleis remarks that it is just the conservativism of the legal profession 

remaining unchecked by a weak Weimar government.  Such issues will be addressed in 

the final chapter, but nevertheless, there is truth that the Nazi movement found no 

opposition in its encounters with the legal system, and in some instances, could use court 

appearances as a mouthpiece for its propaganda.  Such was the case when Hitler was able 

to deliver a two-hour attack against the Weimar government as a witness for Nazi officers 

accused of instructing their troops not to shoot Nazis committing crimes.  This occurred 

while he was on trial for illegally spreading Nazi propaganda amongst the military of the 

Weimar Republic.
7
 

 

 

The �azi Consolidation of Power 

 

 As the crises of the Weimar era had direct impacts on the bench, they also had 

immense effect on the German population.  The disorder and embarrassment resulting 

from the Treaty of Versailles and the Weimar government’s seeming ineffectiveness led 

to a loss of patience with it and the radicalization of many moderate Germans towards 

                                                 

5
 Müller, 15 

6
 Müller, 22 

7
 Müller, 20 
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right wing parties they might have otherwise never considered.  The National Socialist 

Party (NSDAP) increased its membership almost eightfold from the elections of 1928 to 

those of 1932.
8
  They had the strongest showing of any party in the elections on 1932, but 

were not able to win a majority of seats within parliament.  Yet, despite this strong 

showing, President Paul von Hindenburg refused to appoint Hitler as Chancellor.  After a 

new round of elections it was clear that only Hitler and the NSDAP would be able to 

produce a majority.
9
  Hitler was appointed Chancellor on January 30, 1933.  However, 

once in office Hitler was on untenable ground as far as effectively coordinating the 

majority aspects of his parliamentary position.  In a new election the NSDAP wielded the 

terror of the Sturmabteilung (SA), a grassroots-violence institution of the NSDAP, to 

intimidate left-wing opponents and increase its chances at forming the elusive 

cooperative majority.
10
  Such non-political measures were paired with the “Decree for the 

Protection of the German People”, which placed severe restrictions on political parties 

and allowed the police to forbid meetings, demonstrations, and even pamphlets.
11
 In these 

actions the NSDAP constantly warned of a communist coup, and exacerbated the conflict 

by setting the Reichstag, the parliamentary building of the Weimar Republic, on fire. 

 A schizophrenic Dutch communist, Marinus van der Lubbe, along with the leader 

of the Communist party of Germany (KPD) and foreigners with communist ties were 

arrested.  The source of the fire is under debate, as van der Lubbe was certainly in the 

                                                 

8
 Lippman, Matthew.  Law, Lawyers, and Legality in the Third Reich: The Perversion of Principle 

and Professionalism, Temple International and Comparative Law Journal.  Pgs. 199-308, Fall 

1997, 205 
9
 Lippman, 206 

10
 Lippman, 206 

11
 Müller, 27 
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building, yet the rate at which the building was consumed in flames leads the most 

current theorists of the action to believe he was framed by the SA, which had already 

prepared the building.
12
  The resulting trial was to mirror so many later political trials run 

under the Nazi regime.  However, through the shortcomings of the Nazi leadership itself, 

as well as a clear lack of evidence, all the defendants except van der Lubbe were 

acquitted; he on the other hand, was sentenced to death by the use of ex post facto law.
13
 

 The Reichstag Fire, and the handling of the case by the legal system, had direct 

impacts on the future of legality and the structure of the legal system itself for the rest of 

the existence of the Third Reich.  Throughout the trial the logic on the Nazi side was 

impregnated with the political.  Hermann Göring, Chief of the Prussian Police and later 

the named successor to Hitler, told the defense that his suspicions were based on the fact 

that only the communists were vehemently anti-German enough to set fire to the 

Reichstag.
14
  He even went as far as to demand silence from the defense’s attorney after 

threatening to have him hanged several times.  In Hitler’s mind, the failure to find all the 

defendants guilty was unacceptable.
15
  Unacceptable also was the fact that this decision 

took nine months to reach.  As a result, the Nazi leadership formed the notorious People’s 

Court to deal with political cases and staffed it exclusively with National Socialist 

jurists.
16
  This opened the door to many more Sondergerichte (Special Courts) which 

were to be found later all across Germany and occupied territories in many forms.  Yet, 

                                                 

12
 Müller, 28; Crankshaw, Edward. Gestapo: Instrument of Tyranny, New York: Viking Press, 

1956, 69; Miller, Richard Lawrence.  )azi Justiz: Law of the Holocaust.  Westport, Connecticut: 

Praeger Publishers, 1995,  45 
13
 Müller, 33 

14
Müller, 31 

15
 Stolleis, The Law Under the Swastika, 2 

16
 Stolleis, The Law Under the Swastika, 2 
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the most important result of the Reichstag Fire was the Reichstag Fire Decree, given the 

day after the event for which it is named, which suspended rights to freedom of speech, 

assembly, secrecy of correspondence, and privacy in the home.
17
  The decree was put 

forth by the NSDAP and signed by President Hindenburg.  This was the first of a slew of 

decrees which concentrated power in the Nazi leadership, and also curtailed the rights of 

dissidents in what the Nazis perceived as a legally valid way. 

 Democracy was quickly removed from the Germany state.  The Decree for the 

Protection of the National Socialist Movement Against Malicious Attacks Upon the 

Government outlawed verbal or written statements which threatened to mar the image of 

the National Socialist government or any NSDAP organization.
18
  The Law against the 

Establishment of Parties enshrined the NSDAP as the only political party allowed to exist 

within the Third Reich.
19
  Finally, the Enabling Act allowed the Reich Cabinet, which 

was composed of three Nazis and the rest traditional conservatives, to pass laws and 

treaties without Parliamentary approval.  The Enabling Act also combined the offices of 

President of the Reich and Chancellor into one office, the Führer, a title Hitler assumed 

after President Hindenburg’s death on August 2, 1934.  Hitler and his cabinet wielded 

immense power in a state which had seen many of its legal protections quickly dropped 

through decrees. 

 

  

 

                                                 

17
 Lippman, 206 

18
 Lippman, 207 

19
 Lippman, 207 
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The Continuation of the Rechtsstaat? 

 

 Leading up to and directly after the Enabling Act, the attitude of the Nazi 

leadership was very cautious and well calculated.  The thuggish actions of the SA 

towards political and racial enemies of the party were not thrown at the vestiges of the 

legal system.  This was due largely to the fact that the Nazis recognized that the ideal of 

Rechtsstaat was held firmly in the more conservative legal profession and bourgeois elite.  

The Nazis perceived the loyalty of these groups as essential to gaining wide acceptance in 

administrative and popular circles.
20
 

 In general, Rechtsstaat is the German perception of a Reich (or government) that 

is based squarely on the letter of the law.  The succession of laws passed by the new 

Führer and his cabinet were seen to strictly follow the auspices of Rechtsstaat, at least in 

terms of procedure.  The Enabling Act was seen as valid law as it was passed by the 

Parliament, essentially handing over its power to the Führer, making subsequent decrees 

by Hitler and his cabinet as valid as if they were passed by a legislative body itself.  This, 

of course, is dubious legal reasoning considering the way in which the NSDAP came to 

rule.  However, there lies within the conception of Rechtsstaat an understanding of 

normality that should exist within the state.  Legal thinkers and Weimar politicians held 

that the embodiment of Rechtsstaat lay within the Weimar Constitution, which was still 

in effect, and would never be rescinded fully by the government of the Third Reich.  The 

Weimar Constitution was slowly eroded at different paces by Nazi statute, which made 

                                                 

20
 Stolleis, The Law Under the Swastika, 7 
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legal professionals queasy, and cultivated reactive measures from the judiciary.
21
  These 

protestations, however, were extremely weak, short termed, and never unsettling to the 

legal profession as a whole.  As the National Socialist leadership became more and more 

entrenched, their cautionary approach towards stepping into the realm of Rechtsstaat 

quickly disappeared. 

 At the same time, National Socialist leaders were actively engaging in the process 

of Nazification of institutions of the Reich government and their successful coordination 

under a National Socialist program, or Gleichschaltung.  Dietrich Orlow marks the 

forcefulness with which Hitler approached his ideal of Gleichschaltung in the 

administrative sector of German society.
22
  Yet, the process by which older Nazi Party 

members rushed to grab cozy positions within the greater administrative institutions of 

the Third Reich did not match that of the legal profession.  It is true that the ranks of 

jurists in the Nazi party swelled from 1,300 before the Enabling Act to almost 80,000 by 

the end of 1933.
23
  This can be explained by the fact that the Bar was replaced by a 

National Socialist Bar, and since the membership ranks were known to be open for a 

short time (until May 1, 1934)
24
, legal professionals who wanted to practice were faced 

with a necessity of joining the Nazi Party in order to maintain their jobs.  The civil 

service did not require membership in the Nazi Party to retain one’s job, but it did help in 

terms of promotion.  Gleichschaltung took a very noticeable form after the passage of the 

                                                 

21
 Stolleis, The Law Under the Swastika, 12 

22
 Orlow, Dietrich.  The History of the )azi Party, Pittsburg: University of Pittsburg Press, 1973, 

110 
23
 Taylor, Telford.  The Legal Profession , The Holocaust: Ideology, Bureaucracy and Genocide.  

The San Jose Papers, 1980.  133-140, 138 
24
 Orlow, 49 
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Civil Service Act in 1933 which expelled virtually all politically undesirable and non-

Aryan members of the Civil Service.
25
  This had a tremendous impact in the legal 

profession due to the rather high population of Jewish practitioners.  Jews made up 

almost 15% of the legal profession compared to being just 1% of Germany’s overall 

population.
26
  In Berlin, the largest and most important city in terms of the legal system, 

Jews represented 60% of the legal profession as well as the vast majority of leadership 

within the Berlin and National Bar.
27
  While the Civil Service Act was originally 

intended only for the Civil Service, with a Jewish component of about 0.16%, it was 

ambiguously carried over into such occupations as law and medicine.
28
  While legal 

professionals understandably wanted to assure their occupations with Nazi Party 

membership, they met the disbarment of their colleagues and friends with little more than 

a few cases of silent disobedience,
29
 and more often than not, with virulent appreciation 

of the National Socialist Movement.
30
 

 One of the most obvious and important steps of Gleichschaltung was the 

replacement of top officials with hand-picked National Socialist leaders.  This ensured 

cooperation of the different institutions from mandates, and if necessary, decrees from the 

Nazi leadership.  The legal system under the Weimar had at its head the Ministry of 

Justice.  The institution was kept after the Nazi seizure, and its overly conservative 

Minister of Justice, Franz Gürtner, was retained.  Ironically, the Ministry of Justice was 
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perhaps the one Weimar institution that Hitler feared most.
31
  Why then did he retain 

Gürtner?  Gürtner was a figurehead of the legal system of the Weimar Republic, which 

was deeply invested in the ideal of Rechtsstaat, and his continued tenure as Minister of 

Justice was seen as a promise that the new regime would follow the principles of the 

Rechtsstaat.
32
  A similar ploy to pacify elites and jurists to the direction at which the legal 

system was heading was mentioned earlier in the fact that the Weimar Constitution was 

never fully rescinded by the government of the Third Reich.  The decision to keep 

Gürtner on was also influenced, as Nikolaus Wachsmann states, by his record of 

accommodating authoritarian measures and his political philosophy of national interests 

being able to override the letter of the law.
33
  This conservative ‘Prussian’ mindset that 

was already present in the Weimar years was exactly what the Nazi leadership hoped to 

bring to its version of a legal system. 

 

 

�ational Socialist Politics and the Legal Coda 

 

 In his examination of the legal process after the firm entrenchment of the National 

Socialist Party in government, Michael Stolleis points out two means by which new law 

was created: the traditional process under the guises of Rechtsstaat, in which the Third 

Reich would pass laws and statutes with the Weimar Constitution forming a background, 

or the interpretation of traditional Weimar law with National Socialist ideology reigning 
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supreme.
34
  Since assurances of a continuation of Rechtsstaat had placated the remaining 

National Socialist adhering legal profession, the more cautionary first approach was no 

longer necessary.  The second approach also proved more efficient at allowing National 

Socialist political goals to be obtained, and for their perception of ‘justice’ to be handed 

out more swiftly.
35
  Curtailment of certain rights associated with natural law would be 

handled with more positivistic decrees from the Führer, his cabinet, and the Ministry of 

Justice, yet the everyday court cases within the Third Reich were to become imbued with 

questionable logic from the Nazi propaganda machine. 

 While the debate between natural law and positive law will be examined later, it 

is important to note that German legal thinkers up to the Nazi seizure of power had been 

overly critical of liberalism, and respected to some extent the legal thinkers who 

spearheaded the opposition to liberal ideas.  The most important jurist in this regard was 

Carl Schmitt.  Schmitt was the most respected and outspoken of a young conservative 

upwelling of legal thinkers in the Weimar Republic.  His writings undercut traditionally 

liberal ideals of necessary protections of individuals against the state, and focused on a 

nation in a constant state of emergency.
36
  The chaos that reigned in the Weimar era lent 

poignancy to his caustic writings.  He argued that the individual should be removed from 

the law, and that the state should be supported by a communal ideal.  He thought 

democracy only effective if it occurred in a state with a homogeneous community, and 

called for the ‘exclusion and destruction of heterogeneous elements.’
37
  Threaded in his 
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commentaries on German law was overt anti-Semitism.  The consequences of his 

writings for the Holocaust are apparent.  Yet, he never supported the founding of an 

authoritarian state focused around a homogenous racial community, such as the völkisch 

Führer state that existed under the Third Reich.
38
  He did become a staunch proponent of 

National Socialist leadership after it had been firmly entrenched, but this was strictly for 

personal gain.  When he fell out of favor with Hitler in the late 1930s, he withdrew 

himself from society for the rest of his life.  Carl Schmitt was not the preeminent state 

law writer in these times, nor very popular until the years before the Nazi seizure of 

power, yet his writings predicted the events of 1932-1938 closely, and laid out a plan 

which many Nazis thought beneficial to their political aims, and gave them some 

intellectual background familiar to many intellectuals in how they designed and carried 

out their perception of a legal system based on ‘justice’. 

 As I noted earlier, the National Socialist government released decrees which cut 

down rights associated with natural law at a rapid pace.  This helped to erode legal 

protections in a system that was already unorthodox in how it prosecuted individuals.  

The courts in Germany during the Monarchy and Weimar years were predisposed against 

the defendant.  The judge and prosecutor would sit at a high level, with the defendant and 

his attorney in a well within the court.
39
  Unlike the United States, the burden usually fell 

on the defendant to prove his innocence, and each side would do so by trying to insert 

evidence in a preponderance to prove its case.
40
 The judge would then issue his decision 

based on the weighing of each side’s evidence.   For the National Socialist political 
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machine, it was extremely difficult not to use these predispositions of the traditional 

German legal system to its advantage. 

 The German term for community, Gemeinschaft, had its roots in the vocabulary of 

law even before the First World War.  It did not have a specific meaning, nor did it need 

to in order to meet the needs of the Nazi leadership.  Gemeinschaft existed within the 

popular vocabulary of the Weimar Republic, and in religious doctrine known to many 

Germans.
41
  Hitler declared just after his appointment as Chancellor that though judges 

were irremovable, they were also answerable to the ‘will of the national community’.
42
  

This began a propaganda drive in earnest as National Socialists worked to equate 

principles of law with the vagaries of National Socialist political statements and 

propaganda.
43
  As Hitler and his cabinet went about the less effective process of passing 

laws and decrees which covered up much of the background constitutionalism of 

Weimar, the legal coda became much harder to navigate in terms of preserving 

Rechtsstaat as many jurists wished to do.  The letter of the law for trials could be found 

in many places, and in this confusion, many National Socialist leaders and legal thinkers 

encouraged jurists not only to act as members of a ‘national community’, but to serve as 

role models of National Socialist ideology.  They encouraged judges to decide cases not 

on the letter of the law, but in the interests of German society.  To be accepted into the 

German Bar, jurists had to swear an oath to the Führer, who was seen to embody the 

‘will’ of the ‘national community’.
44
  The penal code was amended so that people were to 
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be considered guilty if they had acted against “the sound sentiment of the people”.
45
  The 

Führer and ‘will’ of the people were fused as one, and the legal system was constricted to 

decisions that followed the prescriptions of National Socialism.   

The judges of the legal system were squashed between the pervasive power of the 

quickly approaching totalitarian state and the ease with which they as judges were 

allowed to make the decisions they wanted in cases.  Nazi jurisprudence of this sort 

spread in some form to every area of the law.
46
  The mandate to make legal decisions 

according to the will of the ‘national community’ meant going as far as to incorporate 

speeches made by Hitler and Goebbels to show that a defendant was situated outside of 

the Gemeinschaft, and thus, guilty.
47
  This immense burden put on the defendant led to an 

explosion of guilty verdicts within the Reich.
48
  Even so, a National Socialist perversion 

of jurisprudence did not stop.  All legal publications run by Jews or Communists, or even 

the least bit critical were shut down or replaced with NSDAP editors.
49
  Members of the 

legal profession could not escape the influence of National Socialism when it came to 

application of the law, or in the courtroom, where they were required to give the Hitler 

salute.
50
  Yet, Hitler and others went as far as to introduce measures seen as abhorrent in 

any legal system within Germany for their own political gains.  The legal system was at a 

loss to stop such incursions.  Besides the fact that National Socialist ideology could be 

used to indict an individual (though Nazi law saw either members or non-members of the 
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national community only) for breaking a law that did not actually exist in text, Nazi legal 

officials introduced retroactivity, negative appeals, and reduced the defendants right to 

present supporting evidence.  These more heinous allowances into Nazi jurisprudence 

existed only in the Special Courts, meant to deal with political cases.
51
  Appeals for 

defendants who were found guilty were not allowed, yet prosecutors who thought that the 

defendant did not receive a harsh enough penalty could appeal to have the case sent to a 

higher Special Court, such as the People’s Court, and file a complaint against the judge in 

the initial case.
52
  This was done to achieve what many Nazis wanted from the courts, 

efficiency, and kept judges fearful of being seen as too soft on ‘national enemies’.  Hitler 

and the top Nazi officials were never afraid to pass laws retroactively.  They did so, for 

example, in the prosecution of the exonerated defendants of the Reichstag Fire Decree, 

and to exonerate themselves in the murder of Ernst Röhm and other SA leaders during 

the Röhm-Putsch.   

The outlook for any individual appearing before the courts within the Third Reich 

was very poor.  It is impossible to delineate where these trends towards Nazification of 

the legal process began, but their results are terrifying.  The Special Courts had their 

jurisdiction enlarged, and their ability to mete out punishment enhanced due to a 

concerted effort by National Socialists to influence jurisprudence.   The shapers or this 

new Nazi jurisprudence existed above the legal profession and were intent on chaining 

them to the abstract language of the ongoing Nazi revolution.  The numbers of cases 

uncovered from the Third Reich with little to no foundation in the legality of today are 
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endless.  The terror wielded by a legal system with the backings of a National Socialist 

government so entrenched as to be referred to as totalitarian only heightened this feeling. 

 

 

The Legal System in the Totalitarian State 

 

 The delineation between those forming part of the ‘national community’ 

according to National Socialism and those who were ‘national enemies’ was exceedingly 

vague, but backed with the might of an authoritarian state and the fanaticism of many 

who believed in the political aims of a National Socialist state.  Individuality, democracy, 

and liberalism were quickly and effectively purged from the legal system.  For those 

unfortunate enough to be cast into the legal system in this period, it was tough to escape 

the many definitions of ‘national enemies’.  This was true especially once the structure 

for carrying out legal terror was established within Germany.  The creation of the 

Gestapo, the founding of concentration camps, and the National Socialist legal thinkers 

who continued to come up with more ways in which to interpret the law in a fashion 

amenable to the regime’s aims, or to pass laws deeming more moderate actions as illegal 

made legal terror more widespread, but also more efficient at achieving its aims. 

 I have used many broad terms so far, and have tried to focus them down in terms 

of how they fit into the legal system.  Yet, the legal system itself was no easily defined 

object.  Michael Stolleis argues that a dual system within the legal system persisted until 
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1942, split between the administrative courts and the Special Courts.
53
  The 

administrative courts could best be defined as the old system of courts from the Weimar 

years, which operated under a more National Socialist interpretation of the Rechtsstaat.
54
  

These courts would handle cases between Germans who fit into the ‘national 

community’, and which lacked any kind of political significance.  There were mixed 

results within these courts in terms of their hybridization between the infusion of 

National Socialist jurisprudence and their ties to the Weimar Constitution.  At first Hitler 

had called for the complete removal of administrative courts, and the sole use of what we 

consider Special Courts.
55
  However, the top Nazi legal official, Hans Frank, demanded 

that there at least be some verifiability of judicial acts, in a sense, to continue the façade 

of Rechtsstaat infused with Nazi jurisprudence.
56
  Some areas gave up their jurisdiction 

faster than was required to win the good graces of the Ministry of Justice.
57
  Others 

would use uncovered law from the pre-Nazi era to render decisions, at least until 

concretely organized statutes prevented such actions.
58
  The stubbornness of some 

administrative courts stifled the dynamism of National Socialist legal terror, but their role 

within the Reich was being increasingly marginalized as well as criticized for not 

fulfilling their duty as members of the ‘national community’. 

 For Hitler and the top Nazi legal officials the answer was simple.  They decreased 

the jurisdiction of those courts not willing to politicize their decisions and do so in a rapid 
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fashion.  The 1933 Law for the Prevention of Hereditary Diseases led to the 

establishment of the Hereditary Health Courts.  In a quasi legal and scientific fashion, 

these courts would decide whether to sterilize or commit to death a person not of the 

‘national community’ upon the prognostication of an attached Nazi doctor.
59
  These 

proceedings were held in secret, and as one can imagine, fraught with unfair sentences 

due to the vague nature of Nazi jurisprudence, such as the most common finding of 

“congenital feeblemindedness” which carried with it a death sentence.
60
  The Hereditary 

Health Courts were to an extent a structural remedy to the unusual (within the Third 

Reich) public outcry against Hitler’s Euthanasia Program.  Another 1933 law meant to 

further purify the ‘national community’ was the Habitual Criminals Law.  Ironically, but 

not surprisingly in terms of Nazi jurisprudence, the law failed to establish what a 

dangerous habitual criminal was, it just called for much harsher penalties for those who 

committed even two minor offenses.
61
  National Socialist ‘criminal-biology’ was again 

used to gauge the mental capacities of the defendant, and since these cases usually went 

before the Hereditary Health Courts or other more general Special Courts, the accused 

could be punished with sterilization or death.
62
  On top of purifying the ‘national 

community’, it was also protected from such individuals in the fact that anyone who 

came before the court as a defendant could be held indefinitely due to a ‘preventative 

custody’ clause.
63
 Other undesirables were accorded their own laws that defined them as 

outside of the ‘national community’, Jews and gypsies in racial laws, lazy workers and 
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those prone to absenteeism were seen as not providing their share to the Reich, and 

sexual deviants, such as rapists and homosexuals, were accorded no leniency in the 

Special Courts. 

I allude and will continue to allude to laws and decrees being passed by Nazi legal 

officials for those not passed directly by Hitler.  It is true that in the early days of the 

Third Reich almost all laws were passed by either Hitler’s cabinet or through National 

Socialist pressured legislation.  However, very little is known about how individual laws 

were devised and released as concrete law.  Many laws were manifestations from the 

inner workings of the Ministry of Justice or the office of the deputy Führer, Rudolf Hess.  

The office of the deputy Führer was charged with oversight of the many ministries of the 

Reich, most especially over that of the Ministry of Justice, which it could review without 

fear.
64
  This led not only to an assurance of a smooth Nazification of the law, but 

judgments by officials in the Ministry of Justice not deemed satisfactory by the deputy 

Führer’s office could lead to a quick end to one’s career.
65
  This forced radicalization on 

many members of the Ministry of Justice.  The influence the deputy Führer’s office 

wielded over legal questions led also to an increasing politicization of the law, for 

example the issuance of the ‘Nuremberg Laws’ as a way of appeasing the older more 

anti-Semitic members of the Nazi Party. 

The mark of the Nazi totalitarian state in the final years before the Second World 

War was its ability to evoke its police powers into the processes within the legal system.  

A pervasive police influence was not something National Socialists took lightly.  A large 
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portion of the Nazis’ success in the special elections of 1933 was Hermann Göring’s 

position as director of the Prussian Police.
66
  As the legal system evolved, the power of 

the Secret State Police, or Gestapo, arose in a very similar fashion.  The Gestapo operated 

on the fringes of the legal system of the Third Reich.  When court cases were not 

resolved in a politically desirable way, the Gestapo would immediately step in and place 

the exonerated in ‘protective custody’.
67
  Instances of placing individuals in an undefined 

punitive state, or ‘protective custody’, arose as early as 1933, but exploded as 

concentration camps were created in late 1933 (Dachau) and subsequent camps were 

founded.  Such extra-legal establishments as concentration camps had little direct link to 

the legal system.  The legal system administered prisons in Germany, and the Gestapo 

and other extra-legal Nazi institutions kept to their own.  These systems mirrored each 

other, however, those in the care of the legal system were much less at risk of death or 

other undeserved punishment than those in extra-legal establishments.  The legal system 

was successful at barring the Gestapo from punishing defendants indicted to terms within 

their sphere of influence, but once their terms were over, or they were found innocent, the 

police elements of Nazi Germany could act without restraint to punish further.
68
  Both 

institutions competed at some scale before the Second World War to enact punishments 

on those outside of the ‘national community’, yet the overall relationship between the two 

was one of depending on the case, compromise or cooperation.
69
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The police elements of the National Socialist state may have stayed outside most 

of the proceedings of the legal system of the Third Reich, but they did have an indirect 

role in increasing legal terror within the Nazi legal system.  As stated earlier, cases within 

the German legal system were traditionally decided based on a weighing of evidence for 

both the defense and prosecution.  With laws restricting the ability of defendants to offer 

up supporting evidence, and the size and uninhibited nature of the Gestapo, the odds of 

acquittal fell even lower for most defendants. 

 

 

Conclusion 

 

 Out of the chaos of the Weimar Republic came the glory but also the repression of 

the National Socialist movement.  The legal system changed drastically, as National 

Socialists tried to fill the shell of the German Rechtsstaat with Nazi propaganda and 

ideology in order to achieve their political aims without alienating the legal profession 

and German elites.  They confronted a rather weak legal profession, which in many cases 

welcomed a change to the embarrassments of the Treaty of Versailles and the miscues of 

the Weimar years.  A Nazi jurisprudence was developed from the infusion of National 

Socialist decrees and vague language, such as ‘national community’ which constricted 

the legal profession into passing harsher sentences on more legally powerless individuals 

who were not deemed important to the National Socialist state.  As the state burgeoned 

with greater power, influence, and popular support amid events such as the Anschluss, or 

annexation of Austria, and the revocation of the Treaty of Versailles in Munich, the Third 
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Reich became more bold, and looked to the legal system as one of its institutions that 

could ensure its brand of legality where ever members of the ‘national community’ could 

be found. 
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Chapter 2: The Legal System and Jewish Persecution 

 

 

Introduction 

 

 This chapter focuses exclusively on the legal system and its use to persecute Jews 

within Germany and in areas under Nazi influence before the outbreak of the Second 

World War.  There are many pitfalls in such a study; first of all, Jews were not by any 

means the only group that was persecuted: Communists, Sinti-Roma, Jehovah’s 

Witnesses, homosexuals, the mentally ill, and several other smaller groups deemed 

socially unacceptable to the Nazis were met with legal terror.  I have already uncovered 

how society in the Third Reich was broken into those of the Gemeinschaft, or German 

community, and those defined as ‘national enemies’ by Nazi ideology and practice.  This 

“with us or be gone” mentality affected all of these persecuted groups, yet only the Jews 

had their group outlined and cut off through various applications of the law on a massive 

scale.  In addition, the Jews had the labels of Communism, mental incapacitation, and 

subversion thrust on them by relentless Nazi propaganda.  Communists, homosexuals, 

and the mentally handicapped, as I mentioned briefly in the last chapter, had to have their 

identity proven in courts, and in most instances, this was done through dubious 

invocations of Nazi jurisprudence.  The Sinti-Roma were easily defined and cut-off due 

to the natural disposition of their culture.  Their desire to remain isolated and follow their 
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unique traditions demonstrated that they had no desire to even attempt to join the 

Gemeinschaft; even if there had been any thought of including them in the first place.   

The Jews in Germany were unique in a legal sense.  They were easily discernable 

by the law but also subject to calculated and widespread legal persecution.  In almost 

every aspect of life they were already integrated into the Gemeinschaft, though not 

necessarily considered a part of it.  During the Third Reich, there were approximately 811 

laws, directives, and statutes that were placed exclusively on Jews.
1
  This number alone 

speaks to the great importance given to the legal system to identify the Jews, ostracize 

them from any part of the Gemeinschaft they may have been part of, concentrate them 

together, and take steps to annihilate them.  A caveat before I delve into the complexities 

of the subject.  I feel the use of the term annihilation is appropriate, but should not draw 

up images of annihilation comparable to the smokestacks of Auschwitz or Treblinka.  

Annihilation in this chapter will deal with the strictly legalistic way in which individual 

Jews were sentenced to death by law or kept from reproducing.  The ‘Final Solution’ had 

not materialized into a coherent directive in the time period with which this chapter is 

concerned. 

 

Identification 

 

 Until 1935 Nazi persecution of Jews was sporadic and mostly kept to random acts 

of violence that usually occurred on a small scale.  The passage of the Reich Citizenship 
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Law in late 1935, one of the many “Nuremberg Laws”, revoked citizenship for Jews and 

provided strict guidelines for determining if an individual was Jewish as defined by law.  

The Reich Citizenship law also created a third category other than Aryan and Jewish, 

Mischlinge.  Whether one was Jewish or Mischlinge depended on one’s heritage, current 

religious beliefs, and spouse.  An individual was Jewish by law if he or she had three 

fully Jewish grandparents or two fully Jewish grandparents and still practiced Judaism or 

had a legally defined Jewish spouse.
2
  Those who were defined as Mischlinge were those 

with one fully Jewish grandparent or two fully Jewish grandparents and who did not 

practice Judaism or were not married to a legally defined Jewish spouse.
3
  Grandparents 

of individuals in 1935 were deemed fully Jewish if they were ever part of the Jewish 

religious community.
4
  Mischlinge had varying degrees within its definition, but this 

rarely was an issue since the fate of Mischlinge was never fully agreed upon, thus little 

organized action or violence was taken against them.  For example, Mischlinge were not 

required to wear the Yellow Star of David when it was decreed in 1941.
5
  This was due 

partly to the fact that they had Aryan relatives to protect them.  In many cases, even 

outside of Germany, the Nazi state would fear pursuing Jews who had political or social 

status (e.g. Jews in the Netherlands). 

 Identifying Jews based on their part in the Jewish religious community or on their 

grandparents’ involvement in the Jewish religious community had its difficulties but 

turned out to be a highly efficient process of determination for Nazi interests.  Jewish 
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religious communities across Germany kept well documented records, and in most cases 

were quick to turn them over to state officials.  Individuals that were part of the Jewish 

religious community or suspected of being of Jewish heritage for any reason had the 

burden placed on them to prove their heritage.  This led to many cases where those who 

fell into the Mischlinge or even Aryan categories were wrongly classified as Jews.
6
  

Some also discovered their own shrouded Jewish heritage in such undertakings.  The 

Homestead Law passed shortly after the Reich Citizenship Law, declared that heritage 

proof would only be taken back to 1800, and that those who had not already fallen into 

the Jewish or Mischlinge categories would have the burden of proof reversed; the state 

now had to prove their Jewish ancestry.
7
 

 The rather exact identification of Jews had obvious benefits to Nazi legal 

officials.  The ‘Nuremberg Laws’ had successfully revoked their right to citizenship 

within the Reich, and laws that were passed against Jews from that point forward would 

fall upon only those identified as Jews.  The necessity of proving a defendant in court as a 

Jew would not be necessary.  This legal definition also emphasized other forms of 

identification of Jews in economic and social life (the political was already removed due 

to the revocation of their citizenship) such as the 1938 decree that all Jews were to 

incorporate the middle name Israel or Sara, and the 1941 decree which mandated the 

wearing of the Yellow Star of David.
8
  Identification of the Jews facilitated the ongoing 

and later processes of ostracism, concentration, and destruction of their people by the 

Nazi state. 

                                                 

6
 Miller, 12 

7
 Miller, 15 

8
 Hilberg, 14 



35 

 

Ostracism 

 

 There was little doubt in anyone’s mind, especially for ethnically Jewish 

Germans, that a National Socialist state would have dire consequences for Jews within 

Germany.  Hitler had stated his desire for a racially ‘pure’ state in Mein Kampf, and had 

delivered anti-Semitic diatribes both in courts and in speeches to the public.  With the 

ability to successfully classify the vast majority of Jews in a legal sense, the next 

approach was to attempt to remove them from the National Socialist Gemeinschaft.  

Though Carl Schmitt, the iconic National Socialist legal thinker of the 1920s and early 

1930s, had written much of his work before the Nazi seizure of power, he had made 

significant headway in statist theory within German intellectual circles.  His staunch anti-

Semitic leanings most likely led top National Socialist leaders to read his literature, and 

his writings no doubt had some influence on their policies.  As I mentioned in the last 

chapter, he viewed political status as only allowable to those who ruled, and called for the 

‘exclusion and destruction of heterogeneous elements’.
9
  These heterogeneous elements 

were ‘national enemies’, chiefly among them, the Jews.  His writings shared an 

‘irrationality of the mythical’ as well as a ‘romantic predilection for a people’s will’, both 

of which matched characteristics held by Hitler and his National Socialist entourage.
10
  

His writings also gained traction across Germany for his interest in the ‘state of 

emergency’, which accurately described the transition from the Weimar Republic to the 

Third Reich.  Within this ‘state of emergency’ that plagued Germany, ruling elements 
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were allowed to become increasingly dictatorial for the sake of the chosen people which 

were to consist of the homogeneous state. 

Hitler and his Party elongated the ‘state of emergency’ from 1933 to around 1935 

when the first major laws against Jews were mandated.  Undoubtedly more entrenched 

politically in 1935 than in 1933, the Nazis were confident that unleashing a torrent of 

laws, statutes, and decrees, specifically targeted at the Jews (this number would reach 

more than 800) would over time successfully remove them from all walks of life in 

Germany.  These anti-Jewish measures were not passed only by Hitler and his cabinet, 

but by Gauleiters (the German equivalent of governors), city councils, and even entities 

as small as social and athletic clubs with the purpose of removing Jews from economic, 

social, and their remnant of political life within the Reich. 

The first major step towards removing Jews from life within the Third Reich was 

taken with the Civil Service Law, passed shortly after Hitler’s ascension to Chancellor, 

which removed all non-Aryans from civil servant positions.  The vast majority of these 

individuals lost their jobs due to racial reasons; they were Jewish.
11
  The Nazi Party had 

attempted to remove certain influential Jews from important positions such as doctors, 

lawyers, politicians, and newspaper editors before the seizure of power, but to no avail.
12
  

The Civil Service Law was the first of many that specifically deprived Jews of their 

livelihoods.  Soon after, the state banned advertising by Jews and prohibited the 

circulation of Jewish newspapers.
13
  Specifically among these newspapers were legal 

journals, which were transferred to editors with National Socialist leanings and backed by 
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influential Nazi jurists.
14
  National Socialist decrees pressured University rectors to 

release all of their Jewish professors and staff.
15
  The Reich Citizenship Law removed 

citizenship for Jews, rescinding their voting rights and barring Jewish politicians from 

being able to hold office.
16
 

If professionals were not barred from being able to make a living, their inability to 

do so was severely constricted.  Doctors were not barred from practicing, but were 

reduced to only caring for Jewish clientele, and with the high percentage of Jewish 

doctors compared to the overall population of Jews; it greatly reduced the income of 

many of these Jewish practitioners.  Lawyers who were allowed to practice after the 

initial impact of the Civil Service Law could only represent Jewish clients, and Aryans 

who used Jewish lawyers in violation of these laws would have their entitlements from 

the cases forfeited solely for this reason.
17
  Laws passed in 1935 forced Jewish 

businessmen to mark their stores as Jewish owned, which magnified the effects of a 

popular National Socialist movement to boycott Jewish stores.
18
  Such situations 

discouraged Aryan businessmen from doing business with their Jewish colleagues, and in 

a couple of years, Aryan-Jewish partnerships were barred, and those that existed were to 

be dissolved immediately.
19
  Jewish workers who were in a contractual relationship with 

their employer could have their contracts revoked or changed on a whim, or could be 
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dismissed at any time solely for falling into the Jewish category as defined by law.
20
  In 

all walks of life, not even those deemed of a ‘Jewish’ nature by Nazi officials, Jews were 

being slowly removed from their ability to find work and make a living for themselves 

and their families. 

Once Jews were no longer able to earn a livelihood, the creators of National 

Socialist policies went straight for what they had left.  The process of Aryanization of the 

economy was nothing short of confiscation of Jewish property, wealth, and businesses 

not only by the Nazi state, but by individual Germans themselves.  The basic economic 

principles associated with fascism in Germany at the time relied on cartelization and 

monopolization of industries, basically their ability to destroy or absorb competitors.
21
  

National Socialist laws forced Jews either to sell their property to Aryans or to risk 

forfeiture of it to the Reich.
22
  The definition of property extended from businesses, 

medical practices, real estate, stocks, and other valuables, but also to partnerships in law 

firms or businesses Jews shared with Aryans.  The dire legal situation many Jews were 

in, along with a sudden influx of Jewish goods made available to Aryans, led to Jews 

selling their property for 5-20% of its worth on average.
23
  National Socialist legal 

officials also redefined the legal status of Jewish property into a lower bracket, making it 

much easier for Aryans to defend their purchases, or even take Jewish property outright 

in courts.
24
  Aryans with Jewish friends, or Jews who had trusted relationships with 

Aryan partners, could expect not to be cheated as terribly.  Greed and the common 
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knowledge of Jewish economic plight as a result of National Socialist laws and economic 

policies made these individuals a vast minority.  Aryans too, were afraid that if they were 

perceived as giving Jewish friends a suspiciously generous deal they might forfeit their 

rights to their property as well.  Cases of Aryans accused of ‘tainted’ dealings or holding 

‘tainted’ Jewish property were recorded across Germany.
25
  If this process was not 

enough, Jews who had already undergone the process of Aryanization of their property 

were charged exorbitant taxes if they chose to emigrate out of the country before travel 

was banned in 1938.
26
  The most fortunate Jewish families went through a Nazi program 

which matched them with Aryan businessmen outside of Germany and initiated a swap of 

property.  They got to leave Nazi Germany, though again at an economic loss since their 

property tended to be worth more, and Hitler’s government benefited by bringing Aryans 

back into the Gemeinschaft.  Jews were left with no source of income, either occupational 

or through property or investments, and had their wealth curtailed to such a limit that 

those who remained in Germany could only look forward to a harsh economic existence. 

Jewish recourse in the courts was effectively curtailed by the Law of Securing the 

Unity of Party and State.  This rather arrogantly named law legalized the use of Nazi 

ideology used in court cases.  It even allowed speeches by Hitler and Goebbels to be used 

as evidence against Jewish defendants in criminal cases, or to discredit Jewish individuals 

in civil cases.
27
  The anti-Semitic disposition that came with laws maligning Jewish 

livelihoods was now present in any legal grievance they had.  Since cases in Germany 

were decided based on a preponderance of evidence, depending on the leniency of the 
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presiding judge, the state or Aryans suing or being sued by Jews could embed their 

evidence with volumes of National Socialist hate propaganda and bar even the strongest 

Jewish case from winning.  The Law of Securing the Unity of Party and State did not 

render Jews completely incapable of defending themselves in court, but added to the 

economic pressure of hoping to receive any kind of just compensation from the courts.  

Most importantly, however, was the fact that Jews convicted of criminal charges, 

however insipid and unfair, could be marked as criminals in an increasingly unforgiving, 

violent, and anti-criminal National Socialist state. 

Shortly after the passage of the Law Securing the Unity of Party and State, the last 

vestige of political protection for Jews was done away with.  The Hindenburg Exception, 

named for its creator President Paul von Hindenburg, gave special exceptions to Jews 

who had fought for Germany in the First World War in the face of new National Socialist 

anti-Semitic laws.  The Hindenburg Exception preserved the occupations of Jews who 

were targeted by the Civil Service Law, and protected political rights of individuals in a 

time where Jews still had political rights (The Reich Citizenship Law had yet to be 

passed) but were targeted in courts due to the Law Securing the Unity of Party and State.  

Essentially, the Hindenburg Exception made these Jews who had fought selflessly for 

Germany on an equal plane with Aryan Germans, much to the chagrin of many National 

Socialists.  Hindenburg was too powerful for the Nazis to go around, so they waited 

instead until his death not to rescind the privilege, but to ignore it.
28
  Instances of 

individual Jews who fit into this category or their families invoking their rights under this 
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clause lasted until the late 1930s, but many came to find, unfortunately, that it was a moot 

point to National Socialist officials. 

Jewish social life in Germany was greatly curtailed in a deluge of laws, statutes, 

and decrees.  The very first of these actions came just after Hitler’s seizure of power in 

March of 1933.  Jewish students were barred from attending Germany universities at a 

rate above that of their percentage of the German population (roughly 1.5%).
29
  Jewish 

students who remained lost their scholarships, and these awards and Jewish seats in the 

universities were awarded to students who had proven their loyalty to the regime through 

action in the SA and SS.
30
  As a result of decrees removing Jews from their occupations, 

many social and athletic clubs took it upon themselves to expel Jewish members.
31
  

Several Gaue (or states) banned Jews from being able to apply for hunting and fishing 

licenses, and went as far as to ban Jews from cultural sites such as museums, libraries, 

and local parks.
32
  Joseph Goebbels ironically used the pogrom Kristallnacht to 

legitimate a decree which banned Jews from any non-Jewish cultural activity or 

recreation in parks, resorts, or retreats.
33
  Jews were banned from any governmental 

document that gave them a privilege, such as driver’s licenses, hunting licenses, and 

fishing licenses.  The final measure was to prohibit Jews from being able to travel, first 

out of the country in 1938, but was later constricted to include moving between cities 

within the same Gau.
34
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The overall economic, social, and political implications of ostracism for Jews 

were devastating.  Jews were left without livelihoods, political rights, and could only 

interact with other members of the Jewish community.  Public services were no longer 

usable or offered to Jews.  National Socialist law was ruthless in driving a wedge 

between legally identified Jews and the Gemeinshaft but was not alone in achieving the 

Nazi aims of ostracism.  German citizens, especially those who took an active and 

unremorseful role in Aryanization shared blame in the plight of Jews.  The process of 

social ostracism was unique in the fact that many Germans would implement policies of 

excluding Jews before National Socialist statutes and laws could catch up.  However, 

National Socialist laws encouraged businessmen and socialites alike to realize the 

direction that the Jewish predicament was heading: if Aryan businessmen wanted to stay 

competitive in a fascist economy they would have to ruthlessly buy up Jewish property 

before their competitors did; if social clubs did not ban Jews they would risk losing 

respect from other National Socialist clubs and from Nazi organizations themselves.  This 

in no way precludes their actions against Jews, but merely points out that the law and 

legal system of the Third Reich was even more so influential at driving forward the 

dilemma of Jews in Germany. 

 

 

Concentration 

 

 As has been seen, there was a constant effort to make life for the Jews within 

Germany increasingly difficult.  Before most legal action was taken to remove the 
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majority of Jews from their livelihoods, Nazi officials noted that such measures would 

not stop Jewish farmers and other rural residents from subsisting away from cities, 

centers of National Socialist influence.  The Homestead Act, which was used to clarify 

identification of Aryan and Jewish heritage, also expelled Jews from rural areas just a 

few weeks after the Nazi seizure of power.
35
  Jewish farmers had their land given over to 

Aryans, but were not given any clear instructions or relief.  They were merely barred by 

law from occupying rural areas.  With no other recourse, rural Jews flocked into the 

cities, and since they as farmers had most of their movable wealth in land and property to 

cultivate the land, the majority were forced to find shelter with relatives or other Jewish 

friends in large cities.  Urban Jewish population percentage jumped even though many 

wealthy Jews were emigrating out of Germany in the early stages of Aryanization.
36
   

 As the Jewish urban population was in flux, quick and severe changes in tenancy 

law concerning Jews made life all the more difficult.  The legal notice to evict tenants 

had long been three months in the Weimar Republic.  A new law focused solely on Jews 

made it legal to give them only two weeks to be expelled from their apartments.
37
  

Through a succession of court rulings, Aryan tenants that lived in a building with even 

one Jewish tenant could successfully withhold rent; this legal precedent was later made 

into law.
38
  All across Germany, and even in Austria after its absorption into the Third 

Reich, the justifications for evicting Jews became increasingly laughable.  The result was 

that Jews were increasingly moving into neighborhoods that accepted Jews, and with 

                                                 

35
 Miller, 133 

36
 Miller, 133 

37
 Miller, 134 

38
 Miller, 135 



44 

 

increasing density as evictions skyrocketed and available Jewish friendly housing became 

scarcer.  Such situations resulted in the de facto ghettoization of Jews.  Ghettos, as part of 

the organized genocide of the Holocaust, were only used outside of Germany.
39
  Yet, the 

result of concentration through the legal system created unofficial areas of extreme 

Jewish population and poverty, and the multitude of laws passed up to the creation of the 

‘Final Solution’ as a policy, kept Jews completely helpless and immobile.   

 The process of concentration made not only finding and holding onto housing a 

difficulty, but the ability to easily identify ‘Jewish’ sections of urban areas led to more 

instances of violence and intimidation of Jews.  This was certainly the case during 

pogroms and other state sponsored violence such as Kristallnacht, where violence in 

Jewish areas could be accomplished without any fear of collateral damage to Aryan 

property and individuals.
40
  In fact, concentration only worked to further strengthen the 

ability of different classes of individuals: National Socialist Germans, the SA, or the SS 

to identify Jews and treat them accordingly.  Aryans who were seen going into urban 

areas associated with Jews would be looked upon suspiciously, and doing business with 

Jews or helping Jewish friends could no longer be done inconspicuously, especially since 

so many dealings with Jews now were illegal for Aryans.  Concentration was highly 

successful at continuing to drive a wedge between the Gemeinschaft and the Jews in a 

way that was overwhelmingly seen as legitimate. 
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Annihilation 

 

 After reading about the processes of identification, ostracism, and concentration 

the mention of annihilation should instill a fear of widespread death.  Jewish deaths as a 

result of the legal system in this time period were in fact surprisingly low.
41
  This is 

especially the case considering the exceptionally high amount of discriminatory legal 

regulations aimed exclusively at Jews.  Even though the criminality of Jews could be 

greatly exaggerated in courts due to the inherent anti-Semitism of Nazi Jurisprudence and 

the Law Securing the Unity of Party and State, convictions resulting in death sentences 

were also surprisingly low.
42
  The main purpose of annihilation as far as a coherent 

National Socialist policy was not the legal killing of Jews, but the ability to quickly, 

permanently, and legally remove them from reproduction.  This was especially true when 

it came to having Jewish genes ‘contaminating’ the supposedly ‘pure’ gene pool of the 

Gemeinschaft. 

 National Socialist ideology saw the marriage between Jews and Aryans as 

perhaps one of the most abhorrent actions in terms of retaining the Gemeinschaft.  The 

‘Nuremberg Laws’ included the Nuremberg Blood and Honor decree which banned 

marriages between Aryans and Jews.
43
  This was legitimated by claiming that such 

interactions were meant to ensure the health of the state.  This law was loosened over 

time to include even sexual advances made by Jews or random sex acts between Jews and 
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Aryans.
44
  There were many cases where frivolous accusations against Jewish teenagers 

and men would lead to them being put to death for such crimes.  The importance that 

Nazi jurisprudence placed on civic duty to the state coerced many Aryans to denounce 

these newly illegal relationships.  Over time, National Socialist law focused on mixed 

marriages which had already taken place.  Previous marriages were not automatically 

annulled in an ex post facto fashion, though this was not usually an obstacle for Nazi 

legal officials.  However, many Aryans with Jewish spouses were threatened with losing 

their jobs by several laws.
45
  Sadly, decisions from these cases were varied, and led to an 

increase in Jewish and Aryan suicides as a result of difficult relationship decisions.
46
  

Nazi legal interference into the state of marriage went as far as to remove Aryan foster 

children from Jewish parents, and would guarantee legal proceedings such as custody in 

divorce cases fully in favor of the Aryan partners of mixed marriages.
47
    

 Eventually, the decision to keep Jewish and Aryan relations separate was 

transformed into an obsession to stop Jewish progeny all together.  In the summer of 

1938 marriage was only possible if one was employed, and since by this time almost all 

Jews had lost their occupations, Jewish marriages legitimated by the Third Reich were 

non-existent.
48
  Widespread Nazi programs called for Jews to become sterilized for 

benefits that made life more amenable.  The Hereditary Health Courts arose from such 
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situations, and sterilization law geared towards Jews grew leading up to the first steps of 

the Holocaust.
49
   

Such despicable attempts to minimize the future size of the Jewish population 

through reproduction were paralleled in other aspects of life.  Strict laws which 

prohibited business with Jews by Aryans limited the amount of food that could reach 

them, especially since Jewish farmers no longer existed.
50
  Essential medicines were also 

kept from Jewish doctors and hospitals.  Nazi officials even went as far as to segregate 

the blood supply between Jewish and Aryan, and made Jews responsible for keeping their 

own supply.  This led to unnecessary deaths of Jews and Aryans alike during surgery.
51
  

This was not a major factor in removing Jews from the public sphere of everyday life, but 

showed to what extent some Nazi officials were willing to go to uphold National Socialist 

aims.  Starvation and disease slowly took its toll on the maligned Jewish urban 

populations in Germany, encouraging them to leave while they could. 

 

 

Perceptions of the Holocaust and the �ational Socialist Terror Apparatus 

 

 Historical interpretations of the Third Reich have always led to scholarly 

controversy, but nothing has spurred debate amongst historians in recent history as much 

as the Holocaust.  Nothing about interpreting the Holocaust is simple.  It relied both on 

those top Nazi officials who passed directives initiating the use of violence within the 
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territory of the Third Reich, but at the same time on those who saw themselves as merely 

doing their jobs.  The majority of these lower rung functionaries were neither directly 

involved but at the same time entirely removed from involvement in the vast National 

Socialist terror apparatus.  No one argument or theory will ever be able to explain the 

Holocaust completely, as Prof. Stolleis writes,  

when it comes to such a horrendous event, which unfolded gradually against the 

backdrop of complex historical conditions in foreign affairs, the economy, 

society, and mentality, and which took on a deadly dynamic of its own in the war, 

we would do well to cease looking for a ‘theory’ encompassing all aspects.
52
 

 

The most compelling attempt to understand the Holocaust from this standpoint 

has been delivered by Sir Ian Kershaw.  He lays out the debate of the two theories that 

have come to be known as intentionalism and functionalism.  Intentionalists assume that 

there has been a step-by-step process through which a previously accepted plan becomes 

executed.  Functionalists, on the other hand, believe that the implementation of a plan 

arises from a chaotic entwining of individual decisions.  These perspectives, when 

applied to the Holocaust as a whole, can be endlessly backed and refuted by the myriad 

amount of source material that has been cultivated over more than sixty years.  A narrow 

focus, such as that of the legal system of the Third Reich and the Holocaust, leaving out 

the broad range of topics the Holocaust itself entails leaves the majority of scholars, as 

well as myself to some extent, favoring the intentionalist argument. 

From what I have remarked on earlier, I see the major association between the 

Holocaust and the legal system of the Third Reich being the gradual removal of German 
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Jews from the Gemeinschaft.  There is little evidence to refute that the calculated 

measures of the Civil Service Act, the Nuremberg Laws and , and Aryanization process 

which occurred at different periods in the Reich for different purposes of ostracism on 

political, social, and economic planes.  Of course, these legal crusades against the Jews 

were not self-contained within the Nazi state, nor were they operating on a single plane of 

ostracism towards the Jews, but all were pursued with the single purpose of separating 

‘Aryan’ from ‘Jewish’.  In terms of the Holocaust, certainly these processes within the 

legal system made it much simple to make German Jews the victims of the ‘Final 

Solution’, but I am of the opinion that a terror apparatus on the scale of the Holocaust 

was not a viable policy of the Nazi state until the Second World War had begun.  The 

question of whether the Wannsee Conference was the beginning of the ‘Final Solution’ or 

that preparation for the ‘Final Solution had begun in the months prior to the invasion of 

the Soviet Union is intriguing and still under debate, but not conducive to an examination 

of the legal system of the Third Reich. 

 

 

Conclusion 

 

 Whether National Socialist legal policies against Jews were seen with acceptance, 

indifference, or with moral indignation by individuals, there is little doubt that after the 

Kristallnacht pogrom in November 1938 and the outbreak of the Second World War in 

September of 1939 made it impossible to approach these actions with indifference.  The 

unrelenting use of the legal system against Jews ended before the decision on the ‘Final 
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Solution’ in 1941.  It is impossible to absolve the legal system from any complicity in the 

deaths of millions of Jews during the Holocaust.  It has already been shown that on a 

small scale, at least when compared to the organized killings of millions which took place 

after 1941, the legal system had a role in annihilating Jews.  However, the extent to 

which many historians place the blame on the legal system was that it was influential in 

facilitating the liquidation of Jews within its jurisdiction.  It also was influential in 

achieving National Socialist ideological aims by completely removing Jews from 

interaction with the Gemeinschaft.  The stark difference between the legal system and 

that of the police forces within the Nazi state, the SS, Gestapo, and concentration camps, 

takes the blame for the deaths of many of the Jews off of the legal system itself.  This 

topic will be addressed further but in the meantime it is tentatively safe to say that the 

complicity of the legal system to persecute Jews stopped short of the gates of the 

concentration camps.  

 Richard Miller has proposed an interesting thesis, and one I agree with, that the 

process of identification, ostracism, concentration, and annihilation lightened the load on 

the National Socialist government in terms of providing essentials to its favored Aryan 

citizens.  Of course, he does not deny the obvious ideological benefits which placated 

many National Socialists by harming Jews, but offers this as a further reasoning which 

paints the Nazis leadership in an even more distasteful light.  The removal of Jews from 

their livelihoods did not just take their ability to earn income, but, especially in the highly 

educated fields, allowed their positions to be taken up by National Socialist professionals 

who would not have otherwise gotten such a position.  This is evident in the legal, 

doctoral, literary, and educational fields.  Such a process also ingratiated this new 
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National Socialist corps of professionals to the Third Reich in its further endeavors.  Such 

an analogy can be drawn to the tenancy laws which made housing, farms, and real estate 

available to Aryans.  The benefits of Aryanization to ethnic Germans cannot be stressed 

enough.  This argument, however, is not the most important. 

 The legacy of the legal system and its persecution of the Jews did not end with the 

easing of the burden on the National Socialist government to provide for its Aryan 

citizens, or those Jews who were directly put to death or rendered incapable of having 

children, but rather it eased the burden of the Nazi state to eventually commit genocide.  

The Jewish individual not affected by the process of annihilation was left alone by the 

legal system once they had undergone some form of concentration.  Concentration was a 

legalized form of ghettoization, as I have argued earlier, not strictly equated with the 

multitude of ghettos spread across Eastern Europe.  Yet, it left the Jews in such a 

despondent state as to be physically faced with extermination with little resistance from 

within.  Not all resistance was seen to have come from within the Jewish community 

itself.  Nazi legal officials succeeded in injecting the legal system with an atmosphere of 

anti-Semitism that legitimated in many individuals’ minds the various processes that 

were focused at Jews.  The fact that many Aryans received some form of compensation 

from this process engendered many to actively persecute against Jews themselves, or in 

some manner, assist in the National Socialist processes of Jewish degradation. 
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Chapter 3: The Legal System and the Second World War 

 

 

Introduction 

 

 The duress placed on Nazi Germany by the Second World War, especially after 

the German invasion of the Soviet Union, led to the legal system losing its primacy to the 

burgeoning police system.  Hitler and top Nazis feared that ‘inner’ and ‘national’ enemies 

could somehow cancel out their military and ideological goals.  This drove an increase in 

legal terror across all of Nazi occupied Germany.  The NSDAP easily placed restrictions 

on the traditional legal system in order to increase its own power, and expanded the use 

of Special Courts which worked under its auspices.  This process and the manipulation of 

Hitler’s fears by Martin Bormann, the head of the Reich Chancellery, brought about the 

complete reorganization of the legal system to fulfill the NSDAP’s wishes.  This process 

was extremely quick and painless in its execution by the NSDAP due mostly to the 

supplication of the two Reich Ministers of Justice after 1941, Franz Schlegelberger and 

Otto Thierack.  With National Socialist policies going unchecked onto the legal system 

and increased oversight and motivation for harsher punishment on defendants, legal terror 

became intensified.  At the same time, the expansion of Nazi influence within Germany 

society due to the many victories of the German Wehrmacht placed this new legal system 

over millions of individuals who National Socialists deemed inferior and suited to serve 

their interests.  The expansion of Nazi interests also placed these individuals in the 
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abominable clutches of the SS.  The influence of the traditional legal system began to 

shrink as early as the spring of 1942.  This would have fatal consequences for millions of 

persons in the Eastern Territories, and leave a legacy, both legal and extralegal, which to 

this day is one of the most horrific chapters of history in any part of the world. 

 

 

The Role of the �SDAP in the Legal System until 1942 

 

 At the advent of the Second World War there existed a dual system of punishment 

within Germany.  The legal system as I refer to it consisted of the traditional courts, 

newly introduced Special Courts, and the quickly changing legal coda.  On the other side 

resided a burgeoning system of police power, of which the SS and their concentration 

camps and Gestapo were the most visible.  All areas of both systems, except for the 

traditional courts, were heavily imbued with Nazi propaganda, ideological training, and 

Nazi political oversight.  The same reason that Hitler and his cabinet had retained 

Rechtsstaat within Germany kept them, for the large part, from interfering with the 

traditional courts.  They feared the sole use of policing powers would destroy the 

semblance of the rule of law that they needed for popular support.
1
  One of the measures 

of retaining Rechtsstaat was keeping the well-liked Minister of Justice Franz Gürtner in 

office.  The extent of his authority is debatable, especially within a National Socialist 

state which was in constant political flux.  Gürtner had full authority over the legal 
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system and even Special Courts beginning in 1934.  The fact that long time National 

Socialist and head lawyer of the party Hans Frank was snubbed seemed almost 

unprecedented in a time in which the NSDAP was primarily concerned with gaining a 

firm hold on all aspects of the Third Reich government. 

 Since the Third Reich has become a topic of fascination of many historians there 

has been a marked attempt to place the National Socialist system of government into a 

single category.  The only overarching similarity between the different branches of 

government, however, is that they were constantly imbued with chaos.  The legal system 

is unique in that traditional institutions were kept from National Socialist intervention.  

This does not mean that the legal system was completely free of Nazi interference or 

oversight.  The Special Courts, especially the People’s Court, were introduced solely to 

handle political cases.  The People’s Court, the highest court in Germany at the time, 

handled cases of high treason and other politically charged high crimes.  The wide range 

of Special Courts enforced the political laws of the Reichstag Fire Decree and subsequent 

courts would handle cases pertinent to the introduction of Nazi jurisprudence.  The 

traditional courts did not completely escape pressure.  Even though political cases, over 

which the NSDAP claimed inexorable powers, were largely kept to the Special Courts (as 

this was their purpose), traditional courts with cases of a political nature occurred 

infrequently.  As early as late 1935, the Ministry of Justice was forced to accept that the 

office of the deputy Führer, Rudolf Hess, had complete power of judicial review over 

cases in the traditional courts.
2
  Hess’s office had the reputation of taking Nazi 
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ideological practices within the various ministries to the extreme.  Yet the chaotic nature 

of the different parts of Nazi government shows in the fact that various jurisdictions of 

traditional courts met Nazi changes, even in cases that were deemed political, with 

resistance.  The Prussian Administrative High Court was able to reverse special laws 

passed against Gypsies.
3
  The Administrative Court of Baden was noted as having a 

liberal discourse “regardless of whether and to what extent it corresponded to prevailing 

(by this time Nazi jurisprudential) law.”
4
  No real conclusion can be drawn to the extent 

to which National Socialist power was brought into the traditional courts. 

 While the exact National Socialist influence over traditional courts was difficult 

to determine, the Nazi influence on the growing number of Special Courts was total; their 

importance was quickly growing as well.  The Special Courts were created to ensure 

National Socialist dominance in areas where they could not risk having legal double 

standards.  As legal texts filled with politically charged laws, friction grew between more 

liberal jurists and the National Socialist legal apparatus.  Administrative law was seen as 

merely setting up obstacles for the Nazi state to be run effectively.
5
  National Socialist 

jurists and legal thinkers attacked the traditional administrative courts vigorously, yet the 

maintenance of Rechtsstaat was still necessary, but becoming less so with the hardships 

of war on the horizon.  A looming war expounded on the triumphing of collective duties 

to the state as opposed to individual ones.  Courts in the traditional sense would have to 

be placed under the thumb of National Socialist political thought and encouraged to 
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accept ‘decisionism’ and utilitarian thought with the interests of the state in mind.
6
  This 

was a large undertaking, and had been attempted only ritually in the early 1930s.  All 

those present in courts were to swear an oath to Hitler and were expected to have the 

interests of the state in mind over the fairness of law or even the interests of clients.
7
  

This was perhaps too daunting of a task to attempt, and one that ran very close to 

upsetting the delicate balance between National Socialist legal terror and preservation of 

the Rechtsstaat.  Instead, the NSDAP led a coordinated plan to wrest more and more 

jurisdiction from the traditional courts and hand it over to the Special Courts.  This 

process was easily done, and much easier than the complete ‘Nazification’ of legal 

professionals.  The imposition of decrees by Hitler or his cabinet already fell into the 

auspices of the Special Courts, and a rapid acceleration of these political laws at the 

beginning stages of the war meant a greater number of cases being tried in the Special 

Courts.
8
  Roland Friesler, President of the People’s Court, referred to the wartime Special 

Courts as the “tank corps of penal law.”
9
  In other areas of law the NSDAP facilitated the 

closing of traditional courts, or subverted their jurisdiction and handed over these areas to 

Special Courts.  Many traditional courts across Germany, aware of the dangers of being 

closed down, gave up their jurisdiction faster than was necessary to relieve some of the 

pressure now being put onto them.
10
  The Interior Ministry, which had the ability to fix 

the court system, or at least protect the traditional courts to some extent, was not about to 

challenge the NSDAP; besides, most top officials there were members of the party.  In 

                                                 

6
 Stolleis, The Law Under the Swastika, 108 

7
 Lippman, 221 

8
 Wachsmann, 197 

9
 Wachsmann, 197 

10
 Stolleis, The Law Under the Swastika, 135 



57 

 

the early stages of the war the NSDAP had successfully expanded the power of the 

Special Courts and quelled much of the interior dissent of more liberal traditional courts. 

 

 

The 1942 Restructuring of the Legal System 

 

 Hitler is perhaps one of the most intriguing individuals in modern history.  

Historians constantly argue as to his role in the government of the Third Reich, his 

personality, appeal to Germans and members of the Nazi Party, his health in the last 

stages of the Second World War, and his eventual death.  One thing that is abundantly 

(and I emphasize abundantly) clear is that he held a seething and irrational hatred of 

lawyers, judges, and anyone associated with the legal profession.  This is rather odd 

considering his more than generous treatment by judges during his early years leading the 

Nazi party, yet his scathing words against the legal profession are found everywhere.  

These feelings for lawyers were well known as early as 1933.
11
  After his 1942 speech in 

front of the Reichstag in which he called for a reorganization of the legal system, Hitler 

remarked to the newly elected Reich Minster of Justice Franz Schlegelberger that 

“nobody resembled the jurist more closely than the criminal”.
12
  An example of the lack 

of respect Hitler and the majority of the Nazi Party had for jurists was the state of the 

Reich-Uschla, or courts of the NSDAP.  National Socialist jurists did not loath their own 

profession, but were given an unfairly submissive role within the NSDAP in light of their 

                                                 

11
 Orlow, 44 

12
 Wachsmann, 215 



58 

 

profession.  These courts had jurisdiction only on areas of disputed party membership.
13
  

Mediation on issues such as transfer from office or dismissal was not handled by the 

courts.  They were about as powerless as possible, and led by a man who had no formal 

legal training, Walther Buch.
14
  The Reich-Uschla was in many regards where bygone 

Nazi members with some stature were put out to pasture. 

 Hitler not only disdained the legal profession itself, but almost every instance of 

legality that one can think of.  His emphasis on communal duties to the state as opposed 

to individual duties conflicted directly with basic tenets held in a myriad of different legal 

systems, including that of traditional German law.  Shortly before the outbreak of the 

Second World War, and while the policing forces of the Nazi state were increasing, Hitler 

stated that “The health of the German nation is more important than the letter of the 

law.”
15
  Of course, actions speak louder than words, which is why Hitler was intent on 

following through.  Legality to him was not only the façade of preserving the Rechtsstaat 

but also the fact that he, the Führer, was accountable to the very law he was so intent on 

subverting.  The week that the Enabling Act was passed, a law that to this day cultivates 

debate about its legality, Hitler expressed his hatred for the legal restrictions on his 

exercise of power; it was not enough that he was the most powerful individual in the 

state.
16
  As the political situation in Germany became more tenuous, he worked to 

increase the legitimacy of his pervasive power.  A year before the invasion of Poland in 

September 1939 he claimed that “every means adopted for carrying out the will of the 

                                                 

13
 Orlow, 67 

14
 Orlow, 67 

15
 Stolleis, The Law Under the Swastika, 80 

16
 Orlow, 44 



59 

 

Leader is considered legal, even though it may conflict with existing statutes and 

precedents.”
17
  Shortly after the process to reorganize the legal system started, Hitler was 

exempted from the law and given the power to remove anyone he wished with no 

restrictions.
18
  He was legally above the law. 

 Even though Hitler had no known reason for these irrational feelings, some of his 

inherent disdain comes from beliefs of his that shaped his political philosophy and were 

with him until the end of his life.  The first major belief was the Dolchstosslegende 

mentioned in the first chapter.  The removal of the German monarchy in 1918 was a 

constant nightmare for Hitler and he saw similarities between the causes of that event and 

the situation in Germany in late 1941; “The practice of our criminal jurisdiction leads to 

the criminals being preserved.  As long as the nation is doing well, this is no danger.  But 

when the foundations of the state are shaken by wars or famine, then this can lead to 

unimaginable catastrophes.”
19
  In his mind, judges were being too lenient on the interior 

enemies of National Socialism.  The potential for a collapse of the nation, especially in as 

sensitive time as it was (the German invasion of the Soviet Union was in its infancy), 

made him perpetually paranoid.  Hitler’s other major belief, one he was constantly 

reminding top jurists and legal officials of, was negative selection.  Negative selection fit 

in snugly with Hitler’s philosophy of a racially pure state that he thought would exist for 

millennia.  Hitler decried that the best young men that Germany could offer were dying at 

the fronts, while jurists, whom he equated with criminality, were safe in Germany’s 
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interior.
20
  The fact that Aryan blood was shed while ‘impure blood’ at home increased 

their stake in the Gemeinschaft angered him greatly.  He warned that the legal system 

should focus only on victory and that it “did not exist for its own sake, but for the 

nation”.
21
   

Hitler’s beliefs were to drive the call for a restructuring of the legal system in 

early 1942.  This call came in the form of a speech he gave to the Reichstag in April; this 

was the only time during the war the Reichstag was called together.  His speech 

lambasted the courts mostly for their inability to punish harshly and efficiently; this 

caused a lack of confidence of National Socialists in the legal system.
22
  This was not the 

first time that many National Socialists had heard of the problem.  There is no doubt that 

Hitler was an extremely charismatic leader, and his beliefs, no matter how caustic they 

were, tended to rub off on those around him.  Coincidentally those close to Hitler had 

such proximity translated into pure political power.
23
  The ability to sway Hitler’s opinion 

could lead to one initiating a Führerbefehl, an official instruction from him that was to be 

treated as a decree.
24
  The end result was that not only Hitler remained extremely critical 

of the legal system as it was, but those who formed the cadre of power around him shared 

his sentiments.  The legal system would have to bend to this situation with overwhelming 

obedience and alacrity. 

 Hitler’s decision to address the Reichstag was not done without some 

manipulation.  Martin Bormann, the Head of the Reich Party Chancellery, officially the 
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head NSDAP member after Hitler, had been consistently feeding him the decisions of 

courts across Germany that he knew would upset Hitler to a point of action.
25
  Many of 

the NSDAP’s leaders resented the relative independence of the courts since this kept the 

NSDAP from acting with total freedom.
26
  Judicial restraint was something they wanted 

out of the way.  Bormann was intent on increasing the Party’s (and subsequently his) 

power within the Reich, and convinced Hitler that it was necessary to transfer the entirety 

of the judiciary into the hands of legal professionals who were party members.  The first 

step, naturally, was to reform the legal system.   Bormann’s initial steps to partify the 

courts were met with widespread resistance not only by legal professionals but the public 

at large.
27
  Bormann needed the support of the Führer to overcome such opposition, and 

gained his support by feeding court cases with lenient judgments to him in daily briefs.  

The last straw came after he informed the Führer of the Schlitt case.
28
  Ewald Schlitt had 

admitted to murdering his wife, and the local Oldenburg court found him legally insane 

and sentenced him to an institution for the criminally insane.  Hitler had him shot 

immediately, and with his bias against legality and the legal profession, was convinced 

that the legal system should be subjugated further. 

 The result of the judicial ‘crisis’ as some have come to call it was a drastic 

reshuffling of the top officers of the Reich Ministry of Justice.  Franz Schlegelberger, 

who was the interim Minister of Justice following Gürtner’s death, was replaced by Otto 

Thierack, who had a very close relationship with Bormann’s judicial advisor, Hans 
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Klemm.
29
  Hitler reportedly said of Schlegelberger’s removal, “One look at the man is 

enough.”
30
  The architect of the reorganization, Curt Rothenberger, was moved to a rather 

powerless position because of his moderate allegiance to the Nazi Party and lack of 

powerful friends.
31
  Bormann was responsible for this move, and even though Hitler had 

wanted Rothenberger to stay in charge of the reorganization, he was not opposed to 

having Bormann fill the top ranks of the Ministry of Justice with beneficiaries of National 

Socialist nepotism.  Thierack had his power as Reich Minister of Justice greatly curtailed 

as well, as his administrative duties were almost all transferred to Bormann and the Reich 

Chancellery.
32
   

The reorganization of the Reich Ministry of Justice and the subsequent trickle 

down of this process into the legal system as a whole had terrible consequences for the 

rule of law in Germany until the end of the Second World War.  The NSDAP, with 

Bormann as its ultimate spokesman, gained almost total control over the legal system.  

From appointments to day by day proceedings the party had the ultimate say in what was 

to be done.
33
  The office of Hoheitsträger had been introduced to interfere in all levels of 

government in favor of the NSDAP.
34
  They were originally territorial officers of the 

NSDAP, but as Bormann’s power grew, so did their duties.  The Hoheitsträger’s duties 

in terms of the legal system were to report on cases that required augmented (almost 

always increased) sentencing or legal professionals who were not acting with full faith 
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towards National Socialist goals.
35
  Increased interference in legal proceedings led to 

increased punishment across the board as well as restricting judicial freedom to the 

confines of the interests of the Nazi Party. 

 

  

The Legal System versus the Police 

 

 In the wake of the reorganization of 1942, the preservation of the Rechtsstaat 

became a moot point.  The emphasis of the legal system was no longer trying to keep up 

an atmosphere of normality with the traditional courts while punishing ‘national’ and 

‘inner’ enemies in the Special Courts.  The focus of legal officials and those of the 

NSDAP became that of efficiency in the punishment of these enemies.  The legal system 

was at a disadvantage in this goal compared to the policing powers.  The ideological 

status of the legal profession in the Third Reich was frequently questioned, while 

ideological training for the Gestapo, SS, and other police elements was a necessity.  An 

additional reason, also the reason for the indoctrination of the policing elements, was the 

leadership of Heinrich Himmler in these organizations.  Himmler was in a unique 

position within the Nazi leadership.  He had almost unlimited access to Hitler; he did not 

have to go through Bormann and the Reich Chancellery to get his demands heard.  The 

respect Hitler had for him was shown in his freedom to control the SS, his appointment as 

the Minister of the Interior in 1943, and his unofficial title of Führer-designate replacing 
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Hermann Göring in the final days of the war.
36
  The legal process for punishing criminals 

was much longer in comparison to that of the police, who had no restrictions in throwing 

victims into concentration camps regardless of where they were.  During the war, this 

happened even to individuals already held by the legal system.  The predisposition of 

Hitler and other top National Socialists to distrust the legal profession and legal system 

also put intense pressure on the legal system to produce results equivalent to those of the 

police, even with these inherent obstacles. 

 The relationship between both the legal system and the policing system was best 

described as amicable or co-operative in the pre-war years.  The additional pressures put 

on both after the invasion of the Soviet Union turned this relationship into a rivalry to see 

who could appease the Nazi leadership, mainly Hitler, with their ability to mete out 

punishment to ‘inner’ enemies.  The fear of another ‘stab in the back’ from those who no 

longer believed in a National Socialist state, or were deemed as never wanting or being 

part of the National Socialist state drove Hitler and his cabinet for results.  These 

demands trickled down as greater and greater pressure was placed on all levels of the 

legal and policing systems for results in the form of punishment, anguish, and death.  The 

legal system had to be pushed the hardest due to the inherent disadvantages it had 

compared to the policing forces.  The answer, at least to the Ministers of Justice, 

Schlegelberger and later Thierack, was to increase the efficiency of sentencing through 

harassing oversight. 
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 Both Schlegelberger and Thierack cannot be described as anything other than 

spineless supplicants to Hitler and the Reich Chancellery.  Schlegelberger, in his short 

interim tenure after the death of the well-respected Franz Gürtner, was so determined to 

appease Hitler that he only served as an example of what Hitler himself disdained in the 

legal profession.
37
  He constantly called for harsher punishments but stopped short of 

making sure that it was done.  As a professional, Schlegelberger was tired of the ability of 

the police or the NSDAP to step in on any sentence deemed too lenient, and constantly 

tried to convince Hitler to leave that power within the legal system.
38
  Schlegelberger’s 

legacy in terms of legal terror is harrowing.  His ineptitude as Minister of Justice more 

than convinced Hitler that the legal system was incapable of matching up with the police 

forces within Germany.  Where the police forces had more influence, more violence was 

being committed on a much grander scale than could ever have been done in the confines 

of the legal system.  Otto Thierack, Schlegelberger’s replacement, was the former 

President of the People’s Court, a staunch National Socialist jurist, and just as willing to 

bend to Hitler’s requests as his predecessor.
39
  Thierack was nothing more than a 

figurehead for jurists as Minister of Justice.  As mentioned earlier, the Reich Chancellery, 

in essence Bormann and his closest judicial advisers, now had the ultimate say in 

augmenting sentences.  However, where Schlegelberger led to the victory of the policing 

forces on the majority of violence in Germany and its occupied territories, Theirack 

helped to completely pervert any sense of justice or legality that existed in the legal 

system until the end of the Second World War.  Thierack was left having to prove to 
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Hitler that the legal system deserved his praise, his main credential coming into his new 

position was the drastic rise in death sentences by the People’s Court in the months 

leading to his appointment.
40
  Thierack took his job of convincing jurists to increase the 

severity of their sentences seriously: he sent individual letters to judges who had been 

lenient in the past, he established a monthly newsletter that chastised decisions made by 

fellow jurists, and attempted to create uniform sentencing on a level that Hitler or 

NSDAP legal officials could agree with.
41
 

By 1943, Thierack had come to the conclusion that the legal system could not do 

what he knew the police were committing in the east.  He was an ideological Nazi, and 

believed strongly in Hitler’s vision of Lebensraum, or living space for Aryans, to the 

point where he met with Himmler and conceded that those considered ‘national enemies’ 

were to fall solely into the jurisdiction of the police.
42
  However, he believed that the 

legal system still had a place in German criminal law, regulating Poland (where the legal 

system had been introduced), and other administrative tasks it had traditionally fulfilled 

for the Third Reich. 

 

 

The Expansion of Legal Terror 

 

 The onset of the Second World War in itself led to an increase of legal terror in 

three aspects: the ability of the legal system to expand its jurisdiction geographically, the 
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constriction of activities deemed legal in the pre-war years, and an all around push for 

greater punishment for even the smallest crimes.  The Special Courts during the Second 

World War were completely imbued with National Socialist ideology in terms of their 

perception of ‘national’ and ‘inner’ enemies, and were quick to prove their mettle and 

conform to their ideological convictions to stamp out those not productively assisting the 

Third Reich.  The traditional courts still had a large degree of independence compared to 

most aspects of the Nazi state, but with Thierack as the doctrinal leader of the legal 

profession and the oversight of both the NSDAP in the form of Hoheitsträgers and 

Bormann’s judicial power as well as the very sobering fact that the SS or Gestapo could 

override any sentence with summary execution, the courts had little respite.
43
  This 

Ministry of Justice was on the bottom rung of authority compared to these institutions.  

The result of this wartime legal crackdown was that death sentences tripled from 1941 to 

1942, and the years 1943 and 1944 had more death sentences than the previous eighty 

years combined.
44
 

 Aryans were not spared from the increasing legal punishments.  Hitler’s obsession 

with negative selection had him and the legal officials in the Reich Chancellery 

especially critical of those not only failing to help the Reich in wartime, but benefiting 

from it.  Decrees which dealt with war related crimes were passed rapidly.  This started 

with the Decree Against National Pests just a few days after the invasion of Poland.
45
  

This decree allowed judges to impose the death penalty for plundering, exploiting black-

outs, and anti-social behavior.   Later decrees made death sentences possible for listening 
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to foreign radio broadcasts, the ambiguous term of ‘undermining the war effort’, or 

instances of defeatism even if spoken in the home.  Such decrees were made possible due 

to the slow progression of Nazi jurisprudence.  The emphasis on community rather than 

the individual made these crimes all the more heinous to the Special Courts, which 

treated private residences the same as the public domain, and gave broad terminology to 

acts and broad sentencing guidelines so that punishment was primarily based on the 

personality of the defendant.
46
   

 The situation within Germany in the later stages of the war provided more than 

enough defendants.  Extreme rationing within Germany as well as an increasing 

deterioration of faith in the National Socialist state drove many more Germans to 

property crime, defeatism, and hoarding.
47
  With practically all German men and boys of 

age to fight at the various fronts, women and youths, who had previously been an 

overwhelmingly law-abiding demographic, became more and more apt to commit these 

crimes associated with wartime conditions.
48
  Drastic increases in crime led to the 

lowering of the legal age at which minors could be charged, and forced judges to take a 

much harder stance towards German women and children struggling to survive on the 

home front.
49
  The number of German women incarcerated jumped from 19,500 in 1941 

to around 43,000 just a few months after most of these decrees were passed.
50
 Yet, this 

was not enough to deter a large number of Germans from committing crime as 

                                                 

46
 Wachsmann, 195 

47
 Wachsmann, 220 

48
 Wachsmann, 221 

49
 Wachsmann, 221 

50
 Wachsmann, 397 



69 

 

Germany’s military situation becoming more hopeless; faith in Hitler and his government 

deteriorated. 

 While the situation for German citizens within Germany was certainly deplorable 

in terms of the courts, those in the occupied territories during the war suffered constantly 

from legal terror.  Special Courts were established in practically all occupied territories.  

Austria contained a legal system almost completely identical to that in Germany after the 

Anschluss.
51
 Western European countries such as the Netherlands, Belgium, and France 

had Special Courts, but they had little jurisdiction in light of the trumping authority of the 

Gestapo and SS.  In Czechoslovakia, Special Courts were established, but could only 

handle cases involving ethnic Germans.
52
  Poland, however, was rife with Special Courts, 

and Poles by far suffered the most from the National Socialist legal apparatus there.
53
  

Special Courts used no restraint when dealing with Polish nationals accused of crimes; 

they were often beaten and tortured, denied fair hearings, left with no legal counsel, and 

subject to proceedings in German.
54
  Nazi ideology labeled Polish nationals as subhuman 

and fit only to serve the Germans.  These sentiments were echoed by the Criminal Law 

Decree for Poles and Jews, which stripped both Poles and Jews of all legal rights, 

protections, and legalized random executions of both groups.
55
  Telford Taylor, who was 

the American in charge of de-Nazification of German jurists, described this as the point 

where law as we define it today ceased to exist.
56
  This was certainly true as the Special 
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Courts were expanded to incorporating courts run not only by Nazi judges, but by those 

of the SS.
57
 

National Socialist racial policy affected how partisans were treated by the law.  

Those seen as subhuman: Poles, Jews, and Russians, were summarily executed.  

However, partisans in areas which shared more ‘Aryan-like’ qualities, such as Western 

Europe, fell under the ‘Nacht und Nebel’ decree.
58
  ‘Nacht und Nebel’ stripped partisans 

of all legal rights and handed the defendants over to the police for placement in 

concentration camps.
59
  As written in the ‘Nacht und Nebel’ decree, all records regarding 

the defendant would then be destroyed, and the individual’s family would be assured of 

the safety of the defendant, usually after he or she was already dead.  This measure was 

rather successful in discouraging large pockets of partisan resistance; not surprising 

considering the legacy of police terror in the Third Reich. 

 Crimes committed within Germany were met with harsh resistance, and those 

deemed as racial inferiors by National Socialists were rarely spared their lives for even 

the most minimal offenses.  It is therefore clear that foreigners within Germany were at a 

complete loss when it came to stopping legal terror perpetuated against them.  The 

philosophy which drove Nazi interests in subjugating the Poles, Russians, and other 

eastern people which fell into this category encouraged the relocating of these peoples 

into Germany to produce for the German war machine.  Hitler once remarked to his ally, 

Hungarian Regent Miklós Horthy, that “In Germany all these crimes (plunder, sabotage, 

and black out violations) were being punished ruthlessly by death.  As a result nothing 
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was being stolen anymore during air raids.  Besides, 99% of the crimes were being 

committed by foreign workers.”
60
  Though Hitler’s perceptions were blown widely out of 

proportion, the underlying presuppositions he shows against foreign workers mirrors the 

disdain he and his inner circle had for them.  Since crimes within Germany at this point in 

the war were largely determined by the character of the individual, this led to widespread 

death sentences for foreign workers within Germany. 

 Though legal terror was ruthlessly spread in some form or another to all areas of 

German domination, it is important to note just how clearly these policies conformed to 

National Socialist ideology.  The legal system in the time of expansion was truly what 

Hitler demanded from Schlegelberger and Thierack, “a total integration of the legal 

system into the National Socialist state.”
61
  The Criminal Law Decree for Poles and Jews 

was passed after the Final Solution had already been underway, so it is clear that the 

extermination of Jews was the goal.  However, National Socialism had no call for the 

extermination of Poles, but rather viewed them as the servants of Aryan domination.  The 

Criminal Law Decree for Poles and Jews was meant to reduce uncooperative Polish 

nationals as well as those capable of leadership in order to establish a pool of unskilled 

labor at maximum efficiency to serve the Reich.
62
  The myriad use of Special Courts in 

the Eastern Territories, “not only surrounded the dictatorial system with a protective wall 

by consistently pursuing the racial idea and the related destruction of supposedly inferior 
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persons…it also caused incredible bloodshed.”
63
  As opposed to the treatment of 

perceived inferior peoples, National Socialist legal officials were cautious with the 

application of the legal system within territories whose inhabitants were considered to be 

Aryans.  Little legal action, and police action for that matter, was used to terrorize 

individuals in these countries.  Of course, the aims of a German victory in the war took 

precedent over the wish to remain legally withdrawn, as demonstrated by instances such 

as the ‘Nacht und Nebel’ decree against partisans.  These inhabitants of Western Europe 

were treated no worse than the citizens of Germany, but even this was terrifying to the 

multitude of people under German occupation. 

 

 

Military Justice 

 

 The concept of military justice within the Third Reich continues to be a subject of 

constant debate amongst German legal historians.  Military courts, on paper, were not 

structurally part of either the traditional legal system or that of the police powers within 

the Third Reich.  However, military courts gained a reputation in the later stages of the 

Second World War for their brutality and penchant for imposing death sentences.  These 

courts had jurisdiction over only military personnel. Military law does not lend itself to 

leniency as a subject, and this was certainly the case in National Socialist Germany.  

Those who broke laws explicit in military law were not only criminals, but unfulfilling of 
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their communal duties to the National Socialist state to the highest degree.  At the same 

time, those who were not specifically breaking military law, but seen as not fulfilling 

their important role within the military, had to fear the consequences of such actions.  

Military courts were not specifically part of either system within Germany, but it was 

certainly under the yoke of Nazi ideology and forms of Nazi jurisprudence that applied to 

it.  The 3,000 military judges in Germany and the occupied territories passed around 

50,000 death sentences; this was more than all Special Courts and the People’s Courts 

combined.
64
 

 

 

Conclusion 

 

 As the military situation worsened for the German Wehrmacht, the specter of 

legal terror gripped areas of National Socialist power with greater force.  This was 

nothing new.  While the Third Reich was in armed struggle against its enemies, the legal 

and police systems within Germany and its possessions were fighting ‘inner’ enemies and 

what remained of the ‘national’ enemies with greater intensity.  Death sentences 

skyrocketed to an unprecedented level as the legal system was fully incorporated into the 

National Socialist state.  Special Courts were almost entirely responsible for these 

measures, but at the same time, they had consumed what jurisdictional power was left to 

the traditional courts within Germany.  The supplication of the Ministers of Justice, top 
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legal officials, and the pervasive reliance on police power and the NSDAP under Martin 

Bormann rendered the legal system a vestigial organ of the Third Reich. 

   Nazi Germany did not become a complete police state, nor was the legal system 

completely removed.  This was partly because a complete removal of the traditional legal 

system required more effort and risked great social backlash that the Nazi leadership in 

the final years of the war could not afford.
65
  The other explanation comes from the fact 

that the traditional legal system’s continuance was necessary to be able to take blame for 

its softness on crime and its slow proceedings.
66
  It was a deflection for the police and 

Hitler, with whom the police were most closely associated.  Though the legal system 

remained a vastly secondary player in terms of legal terror within Germany, it still 

continued to garner support from law abiding Germans, to legitimate to an extent the 

police violence, and to fulfill its duty in punishing criminals.   

An analysis of the numbers from the legal system as well as the policing system 

within Germany, where hard data can be found, shows the overarching trends of legal 

terror during the Third Reich.  The prison population within Germany, part of the 

traditional legal system, grew from 63,000 individuals in 1933 to more than 196,700 by 

the summer of 1944 when the last prison census was taken.
67
  This number shows the 

overall trend of increased punishments, new areas of illegality, and the relentless nature 

of the legal system.  Numbers of individuals in prison at the start of the Second World 

War, around 103,700, nearly doubled in the five years of the war.
68
  Clearly this shows 

                                                 

65
 Wachsmann, 372 

66
 Wachsmann, 372 

67
 Wachsmann, 393 

68
 Wachsmann, 393 



75 

 

the escalation in violence brought on by the war, negative selection, and the constant 

paranoia of another revolution within Germany by ‘inner’ enemies which drove Hitler 

and top National Socialist officials.  Unfortunately, no matter how staggering these 

numbers are, they cannot be taken at face value.  The liquidation of ‘national’ and ‘inner’ 

enemies from the traditional penal system to those of the police system, largely 

concentration camps run by the SS, do not inflate the numbers on paper, but show that 

many more lives were lost in this dual police/legal system than can be seen.
69
  Inmate 

numbers in SS run concentration camps within Germany fell below those of the 

traditional prisons until 1943, at which point these camps held over 203,000 inmates.  By 

August 1944 this number had leaped to 524,000 and in January 1945 the number of 

inmates in these camps in Germany was at 715,000.
70
  This was almost four times the 

amount of inmates that were held in the traditional legal system, and only within 

Germany. 

 Legal processes existed until the German surrender on May 8, 1945, though they 

were by no means consistent.  Bombing raids and subsequent fires destroyed courthouses 

and necessary documents.  The bloodiest court in Germany, the People’s Court, 

suspended its sentencing for all intents and purposes after the destruction of its 

courthouse and the death of its President Roland Friesler in February 1945.  Death 

sentences by the People’s Court had gone from 102 in 1941, to 2,000 by 1944, and 

dropped to no more than 150 in 1945.
71
  However, the idea of a last ditch attempt to 
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salvage Germany’s military situation was the largest cause of judicial disruption.
72
  Legal 

officials who had long been exempted from military service (which was part of the reason 

Hitler had such disdain for the legal profession) were now called up.  Even without 

essential personnel, courthouses, or the necessary documentation, some of the most 

fervent National Socialist judges pressed on with sentencing.  These makeshift courts, 

referred to as Drumhead Courts, were nothing more than ‘orders for murder’.
73
  Such 

courts seem to be a fitting end to the legacy of National Socialist reign on the legal 

system of the Third Reich. 
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Chapter 4: Gauging the Complicity of the Legal Profession within 

the Legal System of the Third Reich 

 

 

Introduction 

 

 No one will argue that the normative associations we have today for conceptions 

of ‘legality’ and ‘justice’ are those that existed during the Third Reich.  In twelve short 

years a nation progressed from what many Germans saw as the inadequacies of the 

Weimar years, to the glory of German expansionism, both diplomatically and militarily, 

only to fall into abject devastation at the end of the most destructive war in mankind’s 

history.  One can only hope that no state or people should ever be subject to such 

desolation again.  Yet, with the despondent task which Germans had in rebuilding their 

nation, there were an overwhelming number of people, including Germans, who could 

not begin to grasp the atrocities which occurred at the hands of Nazi terror.  The 

Holocaust is an event not just terrifying in terms of a death toll of 5 to 6 million, but 

terrifying in terms of the extreme mechanization of the terror process and the necessity of 

having a large body of co-conspirators in the regime to make such a process possible.  To 

many even somewhat familiar with the Third Reich, the idea of ‘legality’ or ‘justice’ 

would seem not to fit.  Some would guess that a legal system within the Third Reich was 

nonexistent.  As in most deeply researched and intriguing areas of study, these first 

impressions are both right and wrong. 
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The terror that emanated from the Nazi state, in all its forms, is certainly the most 

frightening stigma of its existence.  Prof. Michael Stolleis, a highly acclaimed German 

legal historian, states “the legal historian tends to see the law’s achievement of creating 

order and peace, an achievement that each generation struggles for under changing social 

constellations.”
1
  Obviously, given the history of the legal system of the Third Reich, by 

Stolleis’s standards there was little to no achievement in the field of law under the 

National Socialist state.  Though vast changes occurred (i.e. the Enabling Act as National 

Socialist revolution, the escalation of the Second World War, the enactment of a ‘Final 

Solution’) the ability of the law to create any kind of order was dubious, and the 

establishment of peace was replaced with a competition to enact the greatest amounts of 

violence. It is remarkably unsettling to think that, for the dozen years of the existence of 

the National Socialist state, only one jurist used his influence to try to counteract what he 

saw as injustice.  How can it be that the legal profession, which has traditionally, 

regardless of its situation in the world, safeguarded the rights of individuals in the state, 

met the legal terror of the National Socialist state with complete silence?  This final 

chapter will address all of the different theories and claims as to the role that the legal 

profession had within the Third Reich.  In essence, I hope to gauge the complicity of the 

legal profession at the two points which lend themselves to being historically delineated, 

the beginning and end of the Third Reich. 

I believe it is necessary to illuminate the range of individual responses by 

considering members of the legal profession and their places within the Third Reich.  
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Neither of these men is to be viewed as the common legal professional in the Nazi era; in 

fact, both are quintessential examples of the extremes that existed within the legal 

profession at the time.  Most individual jurists likely fall between these two men, and 

highlight the range of legal responsibility shown by Nazi legal officials. 

Dr. Lothar Kreyssig has been mentioned by many legal historians as the sole jurist 

who publicly, through his position as a judge for the Court of Guardianship in 

Brandenburg, spoke out against the crimes of the Nazi regime.  His staunch religious 

beliefs made him an early target of the Nazi party for dismissal.  When he left his court 

after a bust of Hitler was unveiled in it, and publicly protested the removal and arrest of 

Jewish colleagues and intellectuals, he was threatened with the prospect of losing his 

position and ability to practice law.
2
  However, he continued to attack Nazi policies 

against the churches as “injustice…masquerading in the form of law.”
3
  As a result of his 

position, he became aware of the Euthanasia Program being run at Hitler’s wishes, and 

the secret killings of mental patients in Brandenburg.  He asked his superior for 

“clarification and advice” to which he received an answer that defined the advance of 

Nazi politics into legal thinking, “Whatever benefits the people is lawful.”
4
  He was 

summoned to the Reich Ministry of Justice on several occasions and attempts were made 

to persuade him to accept the program as law.  He would not remove injunctions he had 

placed on the program, and was forced into early retirement as punishment for defying 

the Führer’s will. 
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Judge Kreyssig met, but could not be persuaded by, the man who came to be 

regarded as the icon of the ruthless injustice that permeated the legal system of the Third 

Reich in its final years.  Roland Freisler became the President of the Volksgerichtshof, or 

People’s Court, in 1942.  The People’s Court was formed after the Supreme Court of 

Germany, an institution created by the Weimar Constitution, failed to punish treason to a 

point acceptable to Hitler.
5
  Under Freisler’s tenure, the special court dramatically 

increased its issuances of the death penalty so much that it was virtually responsible for 

making the number of death sentences in Germany in 1943 and 1944 greater than that of 

the previous 80 years combined.
6
  Freisler lauded the use of special courts, which he 

referred to as the “tank corps of penal law”, and championed himself as the protector of 

the domestic front.
7
  Freisler is particularly well known due to his role in handling the 

conspirators of the July 20th, 1944 plot to assassinate Hitler, some cases of which were 

videotaped, a rare occurrence in such a repressive totalitarian state.  In one scene, played 

at the Nuremburg Trials, he harangued Catholic priest Alfred Delp with “wretch, you 

little pip-squeak of a parson – and someone like you dares to try to kill our beloved 

Führer.  A rat is what you are.  You should be stepped on, squashed flat.”
8
   The 

aftermath of the video even forced Hermann Göring to cry and later state “After all, these 

were German generals, not yet proven guilty.  I tell you, I could have died of shame.”
9
  

Ironically, Freisler was killed during an air raid in February 1945, crushed by the falling 

beams which supported his court in its fallible endeavors.  He was eulogized by fellow 
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Nazis as “one of the most outstanding champions of legal reform” and successful at 

“eliminating outmoded liberalism from legal thinking”.
10
 

 

 

German Legal Philosophy and the Legal Profession 

 

 Yet, what was this ‘outmoded liberalism’ within ‘legal thinking’ which Friesler 

and other National Socialist legal officials despised?  By the end of the Third Reich the 

field of legal philosophy was still in its infancy.  The two largest fields, those of natural 

law and legal positivism, are what drive many individual’s perceptions of the law in 

terms of fairness, whether they know it or not.  In very basic terms, natural law states that 

those inherent natural rights accorded to us solely by our state of being, such as the rights 

of property, life, and the pursuit of happiness, can never be infringed.  Infringement on 

these rights would make such a law unjust.  Positive law describes laws which are passed 

by a sovereign body within a society which is based upon a defined set of legal coda.  

Laws which are passed by the sovereign are to be followed by the strictest obedience to 

their wordage; if laws are unclear, more laws can be passed on top of them to clear up 

confusion.  While natural law can often be amorphous in terms of what rights are 

considered off limits to the passage of law in a society, ambiguity in positive law is 

manifested in the ideas of continuity and the rule of recognition.  These terms are simple, 

but can often lead to debate.  Continuity is concerned with a positivistic transition of the 
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sovereign between shifts in power, such as primogeniture of English kings, or the passage 

of an act of parliament, such as the Enabling Act, which transferred power over to Hitler 

and his cabinet when he became Führer.  Recognition describes the ability of society to 

understand the sovereign power and how the laws emanate from it.  Several instances in 

the Third Reich were clear derivations of recognition, laws passed by the German 

Parliament early in the Third Reich, Führerbefehl, and laws passed by Hitler’s cabinet 

with his expressed permission.  Yet, the chaotic system that existed in the National 

Socialist state became confusing in the middle to late years of the Reich.  The 

overlapping of Reich Ministries, SS institutions of power, and further parallel offices of 

the NSDAP made many of the everyday passages of statutes (note I did not use the term 

law) clouded in terms of recognition. 

 The application of natural law guidelines and those of pure positivistic law onto 

the legal system of the Third Reich give rise to incredibly divergent legal moralistic 

opinions.  An application of natural law theory to almost every aspect of National 

Socialist legal policy would have returned with the laws being ‘illegal’.  Any law that 

took life, property, or intrinsic rights that an individual should have in a law abiding 

society would not find favor in a natural law society or with natural law scholars.  The 

most abhorrent laws and acts of the National Socialist state associated with legality 

violate natural law such as: the Civil Service Act, the Nuremberg Laws, the Aryanization 

of the economy, and the Criminal Law Decree for Poles and Jews.  Positivism, on the 

other hand, is very simplistic.  Though there is still debate as the legality of the transfer of 

power to Hitler as Führer, in a basic positivist framework the passage of statutes once he 

was made President as stated in the Weimar Constitution is certainly allowable.  Thus, 
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though it seems difficult to accept as completely legal, every subsequent passage of law 

by Hitler and his cabinet is given full legality, and should be met with complete 

obedience as per legal positivism.  In some cases recognition was difficult to obtain in 

terms of the passage of the law.  Nazi Germany was one of the most positivistic legal 

societies to exist in modern times, and an overwhelming adherence of legal professionals 

to legal positivism definitely made an impact on the willpower necessary to resist such a 

regime.   

As the cliché goes, hindsight is twenty/twenty.  As legal theory has evolved and 

diverged into a variety of approaches to evaluating the morality of law, it is clear that the 

legal system of the Third Reich in no way existed of a Kevlar-like moral fabric.  Legal 

professionals were responsible for the continuation of an unjust legal system; this truth is 

universal.  It is easy, however, to evaluate others without trying to understand their 

circumstances, the facets of their society, and the predominant values that other societies 

hold.  German legal professionals predominantly believed in legal positivism and, as is 

obvious from the very fact that Lothar Kreyssig was the lone jurist to use his position as a 

legal revolutionary (within the confines of the Nazi legal system), were apt to follow 

legal positivistic principles for their occupations.  Many legal professionals knew what 

they were doing was wrong, for even without the slightest acknowledgement of the 

principles of natural law legal professionals could understand the propensity of a National 

Socialist state to violence and ill-treatment in the later stages of its existence.  Prof. 

Michael Stolleis has coined, in my opinion, the best phrase for bridging this gap between 

a prevalence of positivism with the inherent evil of the legal system of the Third Reich, 

“Recht im Unrecht (Justice within Injustice).” 
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Legal positivism and natural law as legal theories have their strengths and 

weaknesses; an argument over whether one is specifically to be upheld by the legal 

profession of any country would be long and most likely fruitless.  The predominance of 

legal positivism in the German legal profession was undeniable; it was an unfortunate 

matter of circumstance that it was a form of positivism which the legal system of the 

Third Reich incorporated.  In an atmosphere where the conservative and anti-Semitic 

Carl Schmitt found no lack of audience for his legal beliefs, legal writers, even 

moderates, were consistent in their attacks against the positivism of Hans Kelsen.
11
  

Kelsen agreed in essence with the authoritarian aspects of positivism Schmitt focused on, 

just not on extreme instances, for example the state of emergency or the ‘exclusion and 

destruction of heterogeneous elements’.  Kelsen and other supporters of legal positivism 

favored an authoritarian state based on ‘decisionism’, which for many legal professionals 

meant, “the acceptance of political decisions no matter where they originate or what their 

content, so long as sufficient power stands behind them.”
12
  Kelsen’s attempts to try to 

remove the political from ‘decisionism’ were not successful.  The widespread acceptance 

of ‘decisionism’ and reinforcement of the importance of the political in state law theory 

heading into the Third Reich laid the philosophical groundwork for the vast majority of 

conservative and moderate legal professionals accepting the demands placed on them by 

Hitler’s government.  This was especially true when the maintenance of the Rechtsstaat 

was a priority of Hitler and the Reich Ministry of Justice.  By the time that the 

Rechtsstaat lost its façade, legal professionals risked being swayed by National Socialist 
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propaganda and successes, or deemed themselves in too deep to warrant philosophical 

resistance to an imposing Nazi state. 

 

 

Legal Professionals before the Founding of the Third Reich 

 

 The legal profession within Germany was made whole for the first time with 

German Unification in 1871.  By any standard the legal profession was young in the 

years of the Weimar Republic and Nazi seizure of power.  A legal profession in the 

modern sense sprouted into being with the creation of the Supreme Court of the Reich 

and the first bar association, the Anwaltsverein.
13
  By the beginning of the 20

th
 century 

the legal profession had evolved somewhat, but was not at a point of professional respect 

of civil servants, bankers, or other skilled professionals within Germany.
14
  The lack of a 

rooted legal tradition opened the profession up to social climbers;
15
 this encouraged 

healthy competition for jurist positions; however, in a few short years positions in the 

legal field were becoming incredibly scarce.
16
  Shortly before the advent of the First 

World War, lawyers who had completed training had to wait an average of two to three 

years as assistants before being accepted to the bar.
17
  This was exacerbated by patronage 

amongst lawyers who were of the traditional nobility, upper class, and of Jewish 
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descent.
18
  Legal training was increasingly rigorous and geared towards positivistic law 

rather than constitutional law.  It is important to remember that at this time the monarchy 

was still in power, constitutional law had little bearing other than for legal scholars.   

Our perceptions of a legal profession are strongly skewed towards an American 

system of law.  The legal system in Germany until 1945 was vastly different in structure 

but also in the makeup of its legal profession.  Legal positivism was stressed by rising 

jurists perhaps because it was a valid legal topic, but especially because it meant greater 

occupational horizons.  Lawyers in private practice in the United States have made up 

around 75 percent of the legal profession in America for the past 30 years.
19
  Private 

practice lawyers in Germany in the first half of the 20
th
 century were around 25 percent 

of the legal profession, with the other 75 percent working as judges, government 

attorneys, or in house counsels.
20
  The German legal profession was highly reliant on the 

government for its livelihood, and for most practicing members of the legal profession in 

Nazi Germany, this training took place with the expectation of working for a German 

government run by a Hohenzollern monarch.  As I mentioned in the first chapter, the 

structure of criminal law proceedings was very different.  The ideal of a crusading lawyer 

who wins dramatic cases tended not to occur in Germany before and during the Third 

Reich.  Activism in the legal profession, even judicial activism by judges, was 

discouraged or deemed unnecessary.  Opinions by courts did not have the rigidity or 

logical sequence of decisions made by our Supreme Court in the United States.
21
  Even 
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dissenting opinions were rare.  Legal professionals in Germany were, if anything, 

comfortable remaining out of contention with: their peers, the government who employed 

them, or being seen as public figures.  

The German legal profession was, especially after the political chaos of the 

Revolution of 1918-1919, extremely conservative in terms of character.  A German judge 

as early as 1912 eerily echoed Hitler and Otto Thierack’s calls for quelling inner dissent 

with, “what the army is at our borders, our decisions must be within them!”
22
  Many 

German jurists had served in the German Army during the First World, and remained 

reserve officers into the establishment of the Weimar Republic.
23
  None of my research 

has uncovered a substantial number of legal professionals in the Freikorps, the anti-

revolutionary militia who were not above assassination or open conflict in support of 

their beliefs.  Nevertheless, a nationalist conservatism amongst legal professionals is seen 

in decisions made during the Weimar Republic.  The failure of the Beer Hall Putsch led 

to the trials of, among others, General Ludendorff and Adolf Hitler in Munich.  It is true 

that the trial took place in the birthplace of the National Socialist movement, but at this 

time the Nazis were not on even remotely tenable political ground.  Ludendorff was 

acquitted with the simple logic that he was not guilty, “he was a general”.
24
  In the face of 

undeniable treasonous acts, Hitler was given a minor sentence due to his “noble, patriotic, 

and selfless” acts.
25
  A statute in the Weimar Constitution demanded that aliens (Hitler 

was after all Austrian) convicted of treason were to be banished or deported.  The Court 
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acknowledged this, but pointed to Hitler’s service in the Imperial German Army as well 

as his self-affiliation as a German to forgo the statute.
26
  There were several instances of 

judges allowing Nazis on trial, and there were numerous cases, to use anti-Semitic and 

anti-liberal rhetoric towards the Weimar Government.
27
  National Socialists accused of 

slandering Jews and members of socialist and communist parties were rarely chastised or 

convicted when they used the very language that got them there in the courtroom.
28
  

Hitler was allowed to give a two-hour harangue against the Weimar government, or in his 

words a “Jew government” filled with “November (1918) criminals”.
29
  He ended one 

speech to the Supreme Court of the Reich with the threat that if he ever assumed power 

that “judicial heads would roll”; even so, he was not once held in contempt of court.
30
   

Without question the legal profession in Germany was predominantly 

conservative, but mixed in with the few examples of legal professional tolerance of the 

right-wing National Socialists and respect for national ideals was the specter of anti-

Semitism.  Sarah Gordon states that in Germany before the Nazi seizure of power, Jews 

were highly visible to the rest of society comparable to their numbers.  This was 

especially true when it came to the legal profession.  Jews had rushed to join the legal 

profession because of its higher opportunities for advancement.  By 1905, Jews 

comprised almost 15 percent of the legal profession, but only 1 percent of the 

population.
31
  These numbers remained about the same until the end of the Weimar 
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Republic.
32
 At the same time in Prussia, Jews made up 27 percent of all lawyers but only 

10 percent of apprentice lawyers, those who were waiting for older members to retire.
33
  

This fact alone is curious in that it points to strong networking amongst Jewish legal 

professionals.  Apprentice lawyers who were Jewish were proportionally far fewer.  In 

Berlin at the outset of the Third Reich, over sixty percent of the bar was Jewish.
34
  

Almost half of the highest council of the German Bar Association was of Jewish origin; 

the two highest officials were Jewish as well.
35
  In an increasingly competitive legal field 

Jews were highly prominent as successful legal practitioners, which undoubtedly 

garnered jealousy from legal professionals who were later to join the National Socialist 

movement. 

 

 

Discussion of the Lack of Initial Resistance to �ational Socialism 

 

 Telford Taylor, prosecutor at the Nuremberg Trials and a developer of de-

Nazification of German legal professionals after the Second World War, has long argued 

that “if in 1933 we were looking for a source of probable opposition to Hitler, the last 

place we would have looked to would have been the bench and the bar.”
36
  Prof. Matthew 

Lippman subtitled his lengthy journal article on the legal profession of the third Reich 
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“The Perversion of Principle and Professionalism”.  Prof. Ingo Müller’s Hitler’s Justice: 

the Courts of the Third Reich had as its original German title Furchtbare Juristen, which 

in English becomes “dreadful Jurists”.  These titles do not convey the full weight of each 

author’s arguments, but relay their stance concerning the complicity of the legal 

profession in the Third Reich.  My conclusions on the legal profession, in terms of the 

early years of the Third Reich, fit most closely with that of Telford Taylor.  I will now try 

to pick apart the various claims made for and against the legal profession to form my own 

conclusions of the guilt shared by the legal profession. 

 The collapse of the Weimar Republic and the subsequent Nazi seizure of power 

were largely due to the mass appeal, legal professionals included, of the National 

Socialist movement in elections.  Manipulation of the results through National Socialist 

violence did occur, but did not have an impact large enough to remove the fact that many 

Germans were dissatisfied with the Weimar Republic and liked the answers that Hitler 

and his party had to offer.  Substantial social, economic, and political factors which were 

outside of the control of the average German exacerbated this.  We do not fault the entire 

German nation for these historical circumstances, especially since no one could give a 

concrete answer as to what future the NSDAP would bring.  In the words of Telford 

Taylor, “there was a shadow trial of all those Germans who gave their acceptance of the 

laws of the German state as their excuse for not protesting against crimes against 

humanity.”
37
  Matthew Lippman operates from the normative value that the jurist (and a 
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purely Anglo-American one at that) should be “ready to issue a clarion call to combat 

threats to freedom”.
38
  I have already pointed out the myriad differences between the 

American and Continental, or German, legal structures, legal educations, legal 

professions, and legal histories that make this normative assertion inappropriate.  The 

German legal profession was not to blame for their circumstances heading into the 

creation of a dictatorial regime, and many of these circumstances led to a legal profession 

which was apt to not allow, but remain silent in the face of an ominous Third Reich. 

 The dominance of legal positivism and ‘decisionism’, as I have stated earlier in 

the chapter, unwittingly prepped the legal profession for Hitler’s ascension as Führer and 

his subsequent system of legal administration.  Furthermore, the legal profession was 

filled with members who were, if anything, eager to see the end of the Weimar Republic.  

The overthrow of the Weimar Republic meant to many jurists the resumption of a 

monarchy, which harkened to the pre-World War I society that many of them had been 

trained in and longed to return to.
39
  Naturally, Hitler’s attacks on the Treaty of 

Versailles, invocations of the Dolchstosslegende, and leadership of a majority right-wing 

party soothed a large amount of jangled nationalist nerves in the legal profession.  Even 

the comparatively moderate Association of State Law Teachers accepted the end of the 

Weimar Republic.  Though the majority of its members were conservative, many who 

deemed themselves as ‘apolitical-conservatives’ or even called for ‘natural law’ as the 

saving ‘deed’ in the tumultuous times “made it abundantly clear that they were not 

willing to stand up for the Republic when it found itself in acute danger, and they didn’t 
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shed a tear over it when it disappeared.”
40
  Yet an acceptance of the end of the Weimar 

Regime was not an acceptance of National Socialism by the legal profession. The 

NSDAP led fervent attempts to recruit intellectuals, especially lawyers, into the party by 

catering their platform towards them and establishing auxiliary organizations disguised as 

professional lobbies.
41
  Lawyers were necessary for defending SA and other NSDAP 

personnel who were active in party-led violence.  However, the legal profession in the 

early 1930s was critical of its members with close ties to the NSDAP, and many of these 

National Socialist legal professionals were told by the party itself to remain distant.
42
  

The end of Weimar was taken in stride for many legal professionals, but this did not 

necessarily mean that they supported the National Socialist movement. 

 Indeed, the argument that the vast majority of lawyers secretly harbored National 

Socialist sentiments is extracted from facts that cannot be taken at face value.  The 

Association of National Socialist Jurists (BNSDJ) had 250 members in 1928, 1,300 

members in 1930, and more than 80,000 members by the year 1933.
43
  This was after less 

than a year after Hitler had come to power.  Taylor, Nikolaus Wachsmann, and Lippman 

claim this as hard evidence that the legal profession was just waiting for a National 

Socialist government.
44
  One simple fact was that the NSDAP forced the closing of all 

bar associations except the BNSDJ.  At the same time the NSDAP announced that it had 

the power to block positions of judgeships and other legal and civil service positions for 
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individuals who were not party members.
45
  German legal professionals wanted to keep 

open the avenues of social mobility but also wanted the protection of a bar association.  

Membership in the BNSDJ was especially advantageous due to the high numbers of legal 

professionals who worked for both the Second (until 1918) and Third Reich.  The BNSDJ 

was also advantageous to ones career due to the fact that its work against crime, 

something the Nazi government promised to fix and delivered upon, was highly 

publicized by the party and gained widespread respect for jurists as an ‘honorable 

profession.’
46
  The perceived rush of legal professionals to join the Nazi party was 

explained by the simple fact that the membership rolls were only open for a short time, 

until 1934, and the party publicized the fact that they would not be open again for a 

lengthy period of time.
47
  The legal profession can certainly be blamed for being 

opportunistic.  This was the situation of the legal profession even before Hitler became 

Führer.  But, in my opinion, jurists cannot be seen as holding hidden National Socialist 

sentiments based solely on their membership in the Nazi Party in the beginning of the 

Third Reich. 

 The opportunistic behavior of many legal professionals drove them to committing 

what were then and still now are deemed morally reprehensible actions.  The most 

convincing action in this regard was the lack of resistance that many legal professionals 

and jurist organizations had in light of the ousting of their Jewish colleagues.  The 

disproportionate role that Jews had in the legal profession as opposed to their overall 

share of the population, as well as clear instances of nepotism, drove many Aryan jurists 
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to accept their removal.  The dire economic situation of Weimar society directly affected 

all legal professionals, but perhaps encouraged jurists deemed racially acceptable to 

desire the removal of Jewish lawyers.  The average fees collected by lawyers in the 

Weimar Republic were about a tenth of those received in the pre-World War I years.
48
  

At the same time, the number of practicing legal professionals in Germany increased by 

half.
49
  This led to the decline in status of the legal profession in Weimar, an 

overcrowding of the bar, and made legal professionals “economically desperate”.
50
  In 

this situation it is clear that socially ambitious men stuck in underpaid positions that were 

rapidly losing stature would have welcomed relief.  The passage of the Civil Service Act 

led to the immediate dismissal of around 1,500 Jewish legal professionals.
51
  Yet the 

immediate response of the Lawyers’ Association (which had not yet been dissolved) was 

to pass a resolution attacking discrimination “against our Jewish colleagues.”
52
  

Resistance of this kind did, however, quickly peter out; especially after the removal of all 

non-National Socialist bars and legal journals was accomplished. 

 The early stage of the Third Reich was characterized by the Nazi policy of 

ensuring that the traditional rule of law, or Rechtsstaat, was maintained.  The later 

imposition of Nazi jurisprudence, creation of a network of Special Courts, and demands 

of unrelenting violence from the legal profession were not present, nor did they look to 

have been on the horizon.  The day that Hitler was made Führer he promised that judges 
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were irremovable.
53
  He kept the Reich Minister of Justice Franz Gürtner, and went so far 

as to avoid firing a single top official from the Ministry of Justice for political reasons.
54
  

He snubbed the top National Socialist legal official, Hans Frank, who led the defense of 

his cases in the Weimar Republic, in favor of Gürtner’s wishes on legal structure and 

training in the new Reich.
55
  Hitler and other top Nazis did indeed hint at the future of 

law within Germany, but major changes to the legal system, apart from the removal of a 

portion of Jewish and politically disagreeable legal officials, came slowly.  The use of 

positivistic law for this purpose did not begin until 1935, yet this process was slow as 

well. 

 The final question about the lack of resistance to National Socialism by the legal 

profession deals with the nature of anti-Semitism in the legal profession.  A portion of 

German legal professionals, just as a portion of German society, held strong anti-Semitic 

beliefs.  Legal cases during the Weimar involving Nazi defendants shed light on this fact.  

Even the rather progressive Weimar government was responsible for the passage of anti-

Semitic statutes and laws well before the beginning of the 1930s.
56
  I have already stated 

that Jews were more visible to non-Jewish legal professionals in a strictly professional 

sense, but there were also myriad social and political considerations which placed Jewish 

Germans on the opposite end of the spectrum from the typical legal professional.  Jews in 

1870 were overwhelmingly conservative, but had completely and rapidly flipped their 
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political allegiances to the left by the middle of the First World War.
57
  This may have 

been due to the rise of several right-wing anti-Semitic groups, none of which lasted long 

nor accomplished any political goal; Sarah Gordon describes political anti-Semitism until 

1933 as “failed”.
58
 Along the same lines, Jewish intellectuals were highly visible in the 

revolutionary acts of 1918-1919, which left many conservatives labeling all Jews as 

unpatriotic and international.
59
  From 1918 to 1922 almost 100,000 Jews, most of whom 

were transient and thus easily visible as a “burden”, immigrated to Germany.
60
  This 

exacerbated social and economic concerns of Germans, most of who were suffering 

heavily from the various economic crises during the Weimar years.  Even then, a small 

amount of Germans held what political psychologist Peter Merkl calls ‘paranoid’ anti-

Semitism, where there is some threat of violence or countermeasure.
61
  This level of 

‘paranoid’ is a level above what the majority of German society was categorized as, 

‘moderate’.  ‘Moderate’ anti-Semites were those who believed stereotypes about Jews, 

for example: the National Socialist argument that they were stealing jobs, were 

responsible for the economic turmoil in Germany, or initiated a revolution which led to 

Germany’s military defeat in 1918.  Gordon points out that even influential and virulently 

anti-Semitic Nazis such as Joseph Goebbels, Hermann Göring, and Heinrich Himmler 

accepted anti-Semitism as ‘baggage’ with the benefits of Nazism.
62
  As earlier as 1930 

when composite images of their personalities (part of the data that underlies Gordon’s 
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research) were taken, even these men were not ‘paranoid’ anti-Semites.  I feel this gives 

some credence to the argument that supporting or being a member of the National 

Socialist movement did not automatically make one an anti-Semite.  Obviously these 

men became twisted ‘paranoid’ anti-Semites after many years at the top echelons of the 

Third Reich, but they were constantly in personal interaction with Hitler’s staunch anti-

Semitic irrationality.  The average legal professional was not in such close contact with 

the anti-Semitic center of Nazi ideology. 

 Approaching anti-Semitism, especially in light of the atrocities which occurred 

not only to over 160,000 German Jews as a direct result of the legal system in Germany 

but to the millions who died at the hands of a hateful apparatus of terror, cannot be done 

in a light fashion.  To say that there were reasons for the legal profession to harbor anti-

Semitic feelings is not the same as pointing out economic, political, or even 

misunderstood factors which led to the legal profession’s inaction.  However, confining 

this argument to just the initial resistance to the Third Reich renders rather striking 

answers about the anti-Semitic feelings of the legal profession.  I mentioned Peter Merkl 

earlier, and his studies of National Socialist members before their seizure of power, the 

“old guard”.  His answers are not exact in terms of profession, as he groups legal 

professionals with another traditionally anti-Semitic profession, the German military.  

This occupational group was deemed highly underrepresented among “paranoid” anti-

Semites, but slightly overrepresented amongst “moderate” anti-Semites, those who 

professed some kind of anti-Semitic feelings, but did not threaten violence.
63
  What Prof. 
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Merkl’s study clearly defines is that older National Socialists, those above the age of 49, 

had by far the most “paranoid” and “moderate” forms of anti-Semitism.
64
  This is unusual 

because, according to Prof. Merkl, these men had formed the majority of their opinions 

from 1898 to 1914, and not in the years after 1918 from which many National Socialists 

drew reasons for hating Jews.
65
  The average age of the German legal professional in 

1932 is unknown.  Several circumstances in the legal profession beforehand can warrant 

a rough educated estimate.  The usual starting age of a legal professional after eight years 

of schooling in Germany was 25.  As mentioned earlier, the legal profession grew almost 

50 percent from 1921 to 1933 alone, bringing an injection of young legal professionals.  

The Weimar Republic, at the same time, had undertaken various efforts to impose early 

retirement on legal professionals.
66
  Thus, the average age of the legal profession had to 

fall well below 49 years of age, most likely in the area of an average age of 37.  The 

oldest legal professionals, those more attuned to being “paranoid” anti-Semites, were 

usually the most respected amongst jurists and overrepresented amongst judges.  The 

correlation between age and harbored anti-Semitism may have made judges during the 

Weimar years misrepresent the legal profession as a whole in terms of overall anti-

Semitic belief. 
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The Enactment of Violence by the Legal System of the Third Reich and the Legal 

Profession’s Share of Guilt 

 

 The relationship amongst individual institutions within the Third Reich has 

always been difficult to explain fully.  The diversity of departments which created and 

disseminated laws coupled with the diversity of additional positivistic law passed by 

Hitler or his cabinet makes determining the responsibility for laws difficult to determine 

as well.  The extensive nature of atrocities within Germany and its occupied territory 

necessitated extensive administrative machinery, which spread guilt amongst a great 

number of individuals.
67
  Even within the legal system, which carried out a much lower 

level of violence than the police forces, the apparatus necessary to carry out legal terror 

was massive and blame for the atrocities which occurred to ‘national enemies’ and 

citizens of Germany alike are vastly diffused.  Perhaps this is why at the Nuremberg 

Trials only the highest officials in the Reich Ministry of Justice and a select number of 

judges known for their brutality and penchant for the death penalty were tried.  Yet, no 

matter the inherent difficulties of enacting widespread trials of justice for men who used 

them for injustice, guilt obviously goes far beyond being found guilty or not in a tribunal. 

 As mentioned in the third chapter, the relationship between the legal system and 

the police system within the Third Reich was one of constant competition to appease 

Hitler and top Nazi officials with legal violence.  I described the relationship between the 

two systems as at first amiable, but deteriorating in the face of the successes of the police 
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elements to enact more efficient violence while more and more pressure was put on both 

systems by the intensification of the Second World War.  But how did the legal 

profession itself view the police elements and other institutions of National Socialist 

oversight?  The simple answer is that they were extremely resentful, but in a position 

where they could not help but negotiate.  At times, legal professionals would not outright 

resist these dominant powers, such as the case of Judge Kreyssig, but resisted in a passive 

form.  Even then, however, and legal professionals soon learned from these examples, 

that in light of having the Gestapo, SD, Hoheitsträgers, and rabidly fanatical colleagues 

breathing down their necks, passive resistance was risky. 

 A measure taken after the reorganization of the bar into the BNSDJ was the 

undertaking of future legal education by the NSDAP.  The Civil Service Act decimated 

the overall number of law professors within German universities.  The high percentage of 

Jewish professors as well as professors deemed politically unreliable made headway for 

more conservative but also less ‘intellectually inclined’ professors to train a new 

generation of lawyers where “German legal science is…National-Socialist”.
68
  The 

majority of law students at the time was incredibly conservative and collectively helped 

Nazi crackdowns on professors who were Jewish or made comments in class not in tune 

with National Socialist ideology.
69
  Law school graduates were required to take classes 

which emphasized community as it was represented in Nazi jurisprudence.
70
  They were 

also required to serve in the military, most especially the SS, for a period of 3 years, and 
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upon being admitted to the bar, to swear an oath of loyalty to Adolf Hitler.
71
  The Nazi 

administration suffered from a chronic shortage of cadre personnel,
72
 yet this did not 

seem to be the case in terms of the legal profession.  Therefore, newly trained legal 

professionals were not necessary for administrative tasks, but were seen as crucial for a 

specific aspect of National Socialist legal policy, the Special Courts.  There was a fervent 

effort to appoint younger judges who had received their training under the Third Reich to 

Special Courts, to enable them “to provide a swift and effective means of eliminating 

“gangster elements” from the Reich.”
73
 Nazi trained legal professionals would rarely turn 

down such an offer, especially since practicing in Special Courts put them on the fast 

track to promotion.  This was particularly true of Special Courts in the eastern occupied 

territories, where legal restrictions on legal professionals were almost non-existent and 

the docket was full of racial and social “undesirables”. Special Courts were especially 

important to the efficiency of the legal system to dispense legal terror.  Placing these 

judgeships in the hands of legal professionals who could not fully be trusted was seen as 

a liability when freshly indoctrinated legal professionals were available.  Even then, 

many legal professionals were intent on remaining in the traditional sphere of the legal 

system, not in dealing with the political charged cases the Special Courts handled. 

 The rigidity of National Socialism eventually interfered with the training of new 

legal professionals.  Subjects not deemed appropriate in terms of Nazi jurisprudence were 

left by the wayside.  The number of law school graduates by 1937 had plummeted 
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drastically, and almost ground to a halt after the start of the Second World War.
74
  This is 

one of the signals that the prestige of the legal profession, which had greatly increased 

around the beginning of the Third Reich, was quickly fading.  This, of course, agitated 

the legal profession greatly among the other occupational regulations they had to follow.  

Just as the training of legal professionals gained a National Socialist veneer, so did the 

everyday courtroom rituals of the legal professional.  Legal professionals were required 

to take an oath to Hitler, speak in court in National Socialist terminology and with utmost 

respect to the movement, and perform a slew of symbolic gestures and tasks which 

symbolized loyalty.
75
  This not only agitated legal professionals, it constricted their 

ability to resist even passively against the regime.  At the same time, Hitler and other top 

Nazi officials remained wary of the legal profession.  The many harangues aimed at the 

legal profession were not done for show. National Socialism did not trust the legal 

profession, referring to them most often as “criminals”; under their leadership this had 

many varied meanings. 

The nature of Nazi jurisprudence itself made passive resistance all the more 

visible and thus fearful.  Nazi jurisprudence injected a sense of community into the law 

but also into those who were charged with upholding the laws of National Socialism.  

According to Michael Stolleis, legal professionals were not individuals but rather a 

‘national community’ of lawyers in an increasingly totalitarian state.  Legal professionals 

could not take the cases of defendants who were deemed ‘racial’ or ‘national’ enemies 

and try to secure their rights as outlined in the Weimar Constitution without being labeled 
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‘liberal reactionaries’.
76
  The boundary between private and public law was smashed, 

requiring all legal professionals, even those not in the employ of the state, to have 

“collective duties” as legal professionals.
77
  These “duties” were essentially the unbridled 

protection of the state based on the preponderance of “decisionism” and “a championing 

of utilitarian thought” that came with accepting positivistic law and applying it to enact 

legal terror against “national enemies”.
78
  For all intents and purposes, the hands of legal 

professionals were tied when it came to mounting any kind of resistance. 

Even so, there are several instances of legal professionals resisting National 

Socialist policies and guidelines.  Unfortunately, many of these men were swiftly 

punished and at least barred from being able to practice law.  This was true of even the 

slightest delineation, and even before the Second World War started, we see a sharp drop 

in cases of legal professionals resisting passively.  Criticizing state authorities in defense 

of a client would garner a dismissal from being able to practice law since “an attorney has 

to refuse a case if it is contrary to the interest of the State and the national community.”
79
  

Cases of this type happened frequently due to legal professionals making exceptions for 

long time friends who could find no other legal recourse.  Legal professionals knew 

taking cases of a highly political nature could be tricky, and many were disbarred solely 

for socializing with Jews, defending Catholic children who refused to enter the Hitler 

Youth, or defending Communist acquaintances.
80
  Legal professionals showed their 

displeasure by refusing to vote in national and BNSDJ elections, or casting votes against 
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the annexation of Austria.
81
  Cases such as these with seemingly little harm to them 

garnered harsh punishments.  A failure to commit oneself to the legal professional 

“community” made one instantly suspicious, and with the presence of organizations such 

as the SD and Gestapo with large resources and uninhibited power to investigate, 

resistance from the legal profession was rare. 

The majority of visible cases of resistance in the Third Reich came in plots 

against Hitler himself.  Resistance would have been futile within the Reich’s government 

or military if he was not removed, due largely to his mass appeal, even in the final stages 

of the Second World War.  Visibly, legal professionals in their occupational capacities 

had little to do with resistance in this nature; military power was of utmost importance in 

“Circles” or groups aimed at insurrection.  The most notable plot was Count von 

Stauffenberg’s July 20
th
 Plot to blow up Hitler with two small explosive devices, but as is 

well known, this plot failed.  Peter Hoffman, in his extensive research on resistance and 

resistance movements in the Third Reich, cultivates arguments which demarcate the legal 

profession as averse to openly resisting the Nazi state.  National Socialist policing forces 

were wildly successful at stamping out underground group resistance, and point to the 

fact that the nature of the policing forces and the lack of restrictions on them in the Nazi 

totalitarian state made them superbly efficient.
82
  The most effective forms of resistance 

were individual acts such as helping Jews, distributing leaflets, or attacking Nazism from 

the pulpit.
83
  The legal profession in its occupation, however, did not lend itself to acts of 

individual resistance.  The oversight was too great, as the legal profession was under 
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constant observation and perhaps undue suspicion. For many, the risk of harm was too 

great in comparison to the rewards of an individual act.  Another point which Hoffmann 

makes is that the vast majority of Germans viewed Hitler’s regime as duly constituted.
84
  

The deep grounding that many legal professionals had in legal positivism most likely 

made them belief this to an even greater extent.  Yet, while not occupationally tied to 

resistance, many legally trained individuals were part of underground groups.  The 

composition of the well known Kriesau Circle, led by Helmuth Count von Moltke, was 

such that a majority of its members were jurists.
85
  Several other smaller circles were led 

by jurists, who undoubtedly had prestige due to their education.  However, almost all of 

these groups were quickly discovered and the members of each executed. 

 The legal system of the Third Reich could not have operated without the tens of 

thousands of legal professionals who silently obeyed the commands of an increasingly 

unbalanced regime.  Even after the discovery that the Rechtsstaat was not all it was made 

up to be, the Nazi state could still point to its various social and political conquests to 

garner great popular support.  The alleviation of unemployment brought about by 

depression, the introduction of “Strength through Joy”, a quick remilitarization of 

Germany and the removal of the burdens of the Treaty of Versailles, and territorial 

expansion of the Reich were all boasting points for the Hitlerian Regime.  The greatest 

warning sign for the legal profession was the constant use of legal terror to remove 

Germany’s Jews from the Volksgemeinschaft.  Yet, the traditionally conservative, 

careerist, and to an extent anti-Semitic legal profession did not seem willing to risk what 
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remained of their prestige to save around 160,000 Jews who were later to be put to death 

by forces outside of their control.  In fact, little of Germany society was willing to 

disobey.  What did seem to affect the legal profession, at least to the extent that a 

confidential SS report “concluded that the effort to control judicial decision making had 

been met with disobedience and critical comment”
86
, was the initial crackdown on the 

citizens in Germany due to the pressures of a faltering war.  The report went on to state 

that aims were not likely to be successful in the future, and that such a plan could only be 

done with “the uniform political and ideological adjustment” of the legal profession.
87
  

Such a plan of action was folly, and was most likely a reason for a heightened reliance on 

the policing powers of the Third Reich to enact terror. 

 

  

Discussion of the Legal Profession at the Collapse of the Third Reich 

 

 Terror in the Third Reich continued until the very last hours of the Second World 

War.  To an extent, violence exploded and was carried out in random fashion against the 

more than maligned German population.  Police terror remained stark in the face of 

defeatism by Germans.  Regardless of how much propaganda the Nazi state could 

produce in its final weeks, the German population knew that defeat was coming and 

weary of suffering, were more than ready to see the end of their totalitarian oppressors.  

The end of the war saw something not seen in the past 12 years of Nazi rule, a decreasing 
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trend of death sentences placed on individuals in the courts of the Third Reich.
88
  This 

even includes the Special Courts.  I feel this final stage of the Third Reich presents a 

defining historical moment, much like that of the Nazi seizure of power, with which to 

attempt to gauge the complicity of the legal profession within the Third Reich. 

 The fact that there was a drastic decline in death sentences, to an extent, is a rather 

difficult determination to make.  The number of overall death sentences in German courts 

dropped from 4,264 in 1944 to less than 300 by May 1945.
89
  Even though the war ended 

on May 8
th
, the number of death sentences was well below the pace set at that time in 

prior years dating back to 1941.  Allied air raids definitely disturbed judicial proceedings 

across Germany, but they also led to the loss of court documents across the country.  

Thus, the numbers we have of capital punishment handed down by the courts, though 

meticulously prepared to best represent the facts, cannot in any sense be seen as final.
90
  

Another reason was the dispensing of Nazi legal terror by specially created drumhead 

courts.  These courts were a testament to both the dire situation within Germany, but also 

the extent to which National Socialist legal policy makers were willing to go.  Drumhead 

courts consisted of a judge, but also two assessors of sentencing, one from the NSDAP 

and the other from, in most cases, the Waffen-SS.
91
  These courts had total control over 

the defendant, and invested with the power to use the death sentence in the broadest 

sense.  It is well known that in the final days of the Third Reich summary executions of 

deserters, prisoners in concentration camps and other penal institutions, and other 
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Germans convicted of crimes due to their lack of faith in the crumbling Regime, occurred 

frequently without documentation.  Drumhead courts fit into this period of a last violent 

attempt to control the German population, and cases by these courts which were kept or 

recorded are rare, with most evidence of them tending to be from personal experiences or 

seen in the directives of a disintegrating German Reich.  Judgments from drumhead 

courts examined in post-war Germany were deemed “little more than ‘orders for 

murder’”.
92
 

 The extent to which the closing stages of the Second World War disrupted the 

legal system of the Third Reich was immense.  This was especially true amongst Special 

Courts.  The highest Special Court, the People’s Court, met for less than two months in 

1945.
93
  The full extent of disruption cannot be seen in this information, as air raids 

would disturb daily sessions of court, such was the case on February 3
rd
 1945, when 

Roland Freisler was killed.  The legal system was also affected by the desperate attempts 

to draft what manpower reserves were left in Germany.  Though no hard evidence exists 

to the extent of the legal profession being drafted, firsthand experience speaks to this as a 

widespread phenomenon.
94
  This slowed proceedings not only with a lack of legal 

professionals to carry out duties, but necessitated that the courts which remained in good 

condition to conduct business had to travel outside of their jurisdiction in a militarily 

tense situation to hold hearings.  Only the most ideologically devout judges undertook 

this task, and even then, many military and NSDAP officials saw such trips as an 

unnecessary waste of manpower and resources when police power could be used to 
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dispense ‘justice’ in practically every part of the Reich.  The affect that these 

circumstances had on the legal system as a whole cannot be correctly gauged, yet, the 

amount of cases before Special Courts plummeted to about half that of previous years.
95
  

This may have been due to a greater willingness to defend Germany by the more 

ideologically indoctrinated jurists which populated the Special Courts, but claims in this 

regard are only speculation. 

 Determining the overall mindset of jurists in this stage of the Third Reich, I think, 

is the key to clarifying the extent of their complicity at this time.  Nikolaus Wachsmann 

points to the fact that legal professionals actively resisted being put on drumhead courts 

“with one eye to their postwar careers”.
96
  Other judges claimed in postwar Germany that 

they had intentionally passed lenient sentences after seeing the folly of the system of 

which they had long been part.  The extent to which ideological National Socialist legal 

professionals strived to make sure that no lenient sentences were passed, saying that 

Germany in such a state “could be no different than 1918”.
97
  It is impossible to 

determine the composition of these opposing viewpoints of legal professionals in the final 

days of the Third Reich.  The drastic drop in death sentences and appearances before 

Special Courts, especially the People’s Court, which passed down the most per capita 

death sentences of any court in the Reich, definitely had an effect on the overall outcome 

of decreased instances of capital punishment.  Disruption of courts also factored into 

lowering the overall death toll.  Yet, at the same time, the number of death sentences was 

diluted by those death sentences passed by drumhead courts which to a large extent were 
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not reported.  Perhaps this question cannot be answered by a clear look at the facts of the 

time, but rather an examination of what circumstances may have driven legal 

professional’s thought processes in the final days of the Third Reich. 

By the early months of 1945, rumors of the atrocities committed by the Third 

Reich or some certainty of such events had reached the home front.  Legal professionals 

could have justifiably recognized that their positions within the state, especially with 

those who dealt with prosecuting Jews or the citizens of other countries, might have made 

them the targets of postwar trials for atrocities.  These trials could have been of a national 

(within Germany or a foreign nation which the Third Reich had occupied at the time of 

crimes) or of an international jurisdiction.  Of course, the legacy of the International 

Military Tribunal at Nuremberg in the postwar years is undeniable proof that the Third 

Reich was held accountable for its actions to some extent.  This is even true of the legal 

profession, who had their own ministries case involving members of the Reich Ministry 

of Justice and selected judges from Special Courts.  Yet, to say that the legal profession 

intentionally lowered the extent to which they punished defendants from fear of after 

post-legal retribution seems misplaced. 

In terms of trials within Germany in a post-war sense, there was some precedent.  

This precedent told legal professionals not to worry about being held liable for their 

actions.  Justice through an ad hoc tribunal had been attempted after the First World War 

in Leipzig, Germany.  The Allies had agreed to a list of 901 possible defendants in 

Leipzig, which was trimmed down to twelve individuals.
98
  Three of these men simply 
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did not appear, three more had their charges dropped before the trial, and the remaining 

six defendants received nothing more than a year or two of jail time.
99
  To equate the 

crimes of Germany in the First World War to that of Nazi Germany solely in the sphere 

of the legal system is absurd.  There are little to no parallels to draw.  The leniency with 

which Germans treated each other left the crimes of the legal system as opposed to the 

crimes of the SS and Gestapo as secondary in terms of being dealt with. 

International law, which would have to be the foundation to an international trial, 

was not nearly as widespread as it is today.  There was no real concept of institutions, and 

definitely no concept of delegation of international agreements to an institution such as 

an international court, precedents for trying war criminals, or a conception of primacy of 

certain agreements in international law.  The League of Nations proved to be the most 

effective force at compiling international norms into agreements, but there was little it 

could do to apply sanctions or coerce members not to deviate from an agreement.  The 

overwhelming theory that guided perceptions of international law was that of which we 

refer to today as realism.  One of the basic tenets of realism states that the smallest actor 

in such an ordered world is the state itself.  The Allies’ belief in realism structured the 

International Military Tribunal as going after illegal actions on the state level.  This later 

came to include: conspiracy to carry out aggressive war, the launching of aggressive war, 

killing, destroying, and plundering during a war not justified by “military necessity”, and 

“crimes against humanity”.
100

  The legal professional in Germany would not have 
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deemed himself as liable for such acts, as many were merely following orders, or what 

many Germans after the war claimed, the defense of Führerprinzip.  The large size of the 

legal profession diffused the moral responsibility that many legal professionals felt, if 

they associated themselves with the atrocities of the Nazi state at all.  Institutions and 

individuals, which were to become defendants at Nuremberg, had never been tried in 

such an organized fashion as would happen at the International Military Tribunal, and I 

do not think such instances of retribution were taken seriously by the legal profession, 

even those legal officials and judges who were to be tried. 

The explanation for a perceived abatement of harsh sentencing in the final days of 

the Third Reich is most closely tied to a clear characteristic of the German legal 

profession, careerism.  The situation that the Third Reich left Germany in and the part 

that the legal profession played in the apparatus of the Third Reich, especially the 

treatment of German citizens, left a tangible resentment towards the legal profession as a 

whole.  The close affiliation with the Rechtsstaat which many middle and upper class 

Germans felt was necessary in a state was clearly not present in the final years of the 

Nazi regime, and many blamed the legal profession for not actively resisting the state.  Of 

course, this was rather hypocritical considering the overall lack of any resistance to Hitler 

and the NSDAP, but legal professionals were an easy target.  The high concentration of 

legal officials in the NSDAP in order to further their career was apparent.  The inherent 

values placed on a legal profession to uphold the tenets of natural law, especially with a 

desolate Germany and the deaths of millions of Jews on the conscience of Germans, was 

a telltale sign that the legal profession in Germany could not go down the same road.  All 

of these factors led legal professionals, especially those with an affiliation in the NSDAP, 
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SS, or Special Courts, to make at least a token attempt to show that they were merely the 

puppets of an evil regime.  The deteriorating Nazi state decreased oversight in some 

instances, which either gave enough reason to warrant legal professionals to pass lenient 

sentences for their future career prospects or alleviated the fear that many felt in the face 

of a totalitarian state.  This was not true for some legal professionals, however.  Some, a 

large proportion of ideologically National Socialist or National Socialist trained jurists, 

used the rhetoric of the failing war and the protection of the home front to increase their 

energies to meting out punishment.  Yet, as we can see from the statistics, even with a 

widespread destruction of the infrastructure and manpower needed to run the legal system 

the majority of legal professionals willingly chose to suspend the passing of violent or 

National Socialist mandated sentences. 

 

 

Conclusion 

 

 Simply put, I have strived in this chapter to insert concepts of legal history 

connected to the Third Reich into the dominant approaches to the political and historical 

vestiges of Nazi Germany.  In most instances, these concepts of legal history served 

almost to defend the legal profession, or at least deflect guilt from it, in light of the 

atrocities, degradation of rights, and comparative absence of legal responsibility by the 

legal profession itself.  In some cases, the legal profession has taken flak solely from 

misconceptions surrounding their role in the National Socialist state or their ideological 

affiliations as a whole.  As I point out, these misconceptions are rather widespread 
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amongst historians who focus on the legal profession, but tend to label legal professionals 

in one group anecdotally, rather than approaching from a legal historical perspective. 

Guilt is something that can never be measured in a quantitative fashion.  The legal 

profession in the Third Reich made it possible for the state to carry out varying degrees of 

legal terror.  Yet this can be said for almost every aspect of German society, and other 

groups displayed the same degree of silence as that with which the legal profession met 

Nazi legal terror.  Removing our moral and historical filters when looking at the Third 

Reich in an objective fashion, focused on the situations that happened at that time, is very 

difficult.  The legal profession was certainly guilty of being careerist and harbored anti-

Semitic values in tune with those of German society.  The removal of their Jewish 

colleagues with no opposition was a terrible stigma.  So too, was that of the calculated 

removal of almost 160,000 German Jews due mostly to the legal system; fewer than 

4,000 of these individuals survived the Holocaust.  Nevertheless, claims by historians that 

the legal profession was a willful participant in the Nazi Party as well as the atrocities of 

the Third Reich, had a moral responsibility to resist National Socialism, and had nothing 

to fear from a totalitarian state due to their positions, are severely misguided or 

completely dismissive of important historical, social, and political characteristics of the 

legal profession and its position within the changing stages of the Third Reich. 

 The legal profession in Germany at the beginning of the Nazi state is often 

maligned with guilt because of a lack of understanding about its composition.  The 

biggest concept is the fact that the legal profession was strongly versed in legal 

positivism, and a vast majority believed in its virtues in state legal theory.  This had dire 

consequences, as many legal scholars now unanimously acknowledge, when used for 
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atrocious means as happened in the Third Reich.  The legal profession also did not resist 

Nazism, because it like the majority of Germans, would have taken any administrative 

government compared to that of the Weimar Republic.  Once in power, Hitler and 

NSDAP legal officials guaranteed the maintaining of  the Rechtsstaat, increased the 

prestige of the legal profession within the state, and created jobs within a packed bar for 

German legal professionals at the expense of their Jewish and politically opposed 

colleagues.  These consequences do not absolve the legal profession from a lack of strong 

moral standing, for many remained silent in the face of what they knew was wrong.  

However, the jurist class in Germany was overwhelmingly careerist and remained that 

way even in the final weeks of the Third Reich.  Passive resistance meant the loss of 

one’s livelihood, and most likely the placement of an intellectual on the front lines of 

Germany’s war machine.  This was a scary prospect for many legal professionals who 

preferred to remain the vanguards of the home front. 

 Placing the legal profession as comparable in ideological composition with the 

rest of the German nation is in itself not a defense.  It is wholly impossible to view the 

German population who knew about such atrocities or even had the capacity to respond 

against them as without guilt.  German legal professionals were in close proximity to part 

of the terror apparatus, the legal system, but, as found with the restructuring of the legal 

system in 1942 and the delegation of most violence to police terror, the majority resigned 

themselves to the traditional legal system.  Those who were careerist or ideologically 

National Socialist tended towards the Special Courts.  Even so, legal professionals who 

did not intend to implement National Socialist legal terror were a functioning part of an 

overall system of ‘injustice’.  Their participation, though not directly involved with 
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violence, made acceptance of such a system that allowed their peers to dispense their 

warped version of ‘justice’ with a sense of normality.  This was especially the case in the 

Second World War, when the greatest amount of unspeakable horror was being wielded 

by the Nazi state. 

 Harkening back to the examples of Roland Freisler and Lothar Kreyssig, we can 

understand the typical legal professional from their positions on the opposing poles of 

what legal professionals could accomplish.  Freisler was a pure opportunist and deeply 

indoctrinated within a National Socialist ideology.  He adamantly believed in the ridding 

of the Gemeinschaft of national and racial enemies, the creation of the legal profession as 

a community to root out these evils, and a staunch imposition of violence from legal 

decisions to achieve these goals.  At the same time, Kreyssig was a judge who remained 

confined to the traditional sphere of the legal system, and integrated his activism into a 

widespread movement against Hitler’s Euthanasia Program.  Issues of resistance that I 

discussed did not apply to Kreyssig, as the majority of pressure came from the clergy in 

the resistance to Euthanasia, yet he did remain a unique case of legal professional’s using 

their position to resist what was morally abhorrent in the Nazi state.  Though resistance to 

the Euthanasia Program was short but met with little retribution from the Nazi state, it is 

not the focus of this paper.  The mark left by the legal profession was one that resigned 

itself to the traditional sphere of legal proceedings within the Third Reich, a traditional 

sphere which even after the hotly contested reorganization of 1942, was rated by the 

NSDAP and SS as “failed” and “disobedient” to the demands placed on it to administer 

perverted justice.
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